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CHAPTER XVI 
TREATIES: CONFEDERATIONS AND ALLIANCES 


Tue practice of establishing confederations and alliances Confederations 
was frequent amongst the Greeks and the Romans, ™*™10' 
particularly so in the case of the former. Indeed, all 
the nations of antiquity, in spite of bellicose proclivities 
universally manifested, fully recognized the advantages 
of union and harmony between the civilized peoples, and 
accordingly often entered into federal pacts, or into more 
temporary and less comprehensive alliances. But usually 
such a policy obtained where there was a certain affinity 
between the nations,—an affinity due to common origin, 
similarity of national life and institutions, or common 
language. Thus in ancient China alliances with the 
alien barbarians could scarcely be dreamt of, but there 
were frequent confederations set up between the Chinese 
States, for which purpose the sovereigns usually attended 
in person general conferences specially convened therefor. 
Similarly the Phoenician cities entered into treaties of 
alliance with the object of mutual protection ; and even 
subsequent to their conquest by the Assyrians, the 
Babylonians, and the Persians, successively, they en- 
deavoured to arrange a congress for the discussion and 
settlement of their common affairs, and for the establish- 
ment of a federation. But this effort failed owing to the 
jealous rivalry of Sidon and Tyre, each of which cities 
—as in the notorious case of Athens and Sparta— 
hankered after the political hegemony, if not the virtual 
supremacy. 

Il. A 


Early Greek 
confedera- 
tions— 
religious 
character, 


2 GREEK CONFEDERATIONS 


In the federations of the earlier Hellenic history, 
religious practices and ritual observances played an 
important part.’ The federal cities had their common 
hearths and altars; thus Pausanias mentions the com- 
mon hearths of the Arcadians.” They resorted to 
common temples, worshipped certain gods in common, 
participated in the same rites, celebrated the same anni- 
versaries with common feasts and games. Thus the 
Ionian colonies in Asia Minor, between which a bond of 
this description existed, had their Panionium (ILavénov),* 
their place of assembly, at Mycale, a promontory near 
Miletus, and the common temples erected there. Each 
year they met to celebrate their festival, the Panionia 
(ra Ianéva), to offer their sacrifices to Poseidon, and 
to partake of the common meals.*| At one time, when 
the Ionians revolted against Persia, the amphictyony 
assumed to some extent the functions and authority of 
a federal council for regulating the common interests 
of its members. Thus, having heard of the Persian 
advance, the lonians despatched their respective depu- 
ties to the Panionium where, after due consultation 
together, various courses and proceedings were decided 
upon.® Similarly, the Dorian colonies in Asia possessed 
a common temple, dedicated to Apollo and Poseidon, at 
the promontory of Triopium.* And so also in Greece 
we find Boeotian cities united, meeting together on the 
occasion of their annual feast, and worshipping at the 
temple of Athena Itonia.’? Further, Pausanias refers to 


1Cf. P. Foucart, Des associations religieuses chez les Grecs (Paris, 1873). 
2 eee 2 c , . a ? / 
Pausan. vill. §3: eorTia Kkowwn Tov ’ApKddwv. 

SCf. Herodot. i: 141, 142, 143, 148, 170, etc. 

4Herodot. i. 148: ... ovAAeyopevor ard tov todiwv “Twves, 
ayerkov OptyVv, TH €Gevro ovvoua Ilavidvia.—Strabo, xiv. 1. 20: 

a 7 p " é ul 4 ~ ag a a : “ \ 

Tlaviwvia, Kowwn ravyyupis tov "ldvev ovytedctrae tq Tloredove Kat 
Ovoia.—CFf. Diodor. xv. 49. 

5 Herodot. vi. 7. 

6 Herodot. i. 144.—Cf. Aristides of Miletus, in Frag. hist. Graec. 
ed. Didot, vol. iv. p. 324. 

7 Pausan. ix. 34. 
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the Achaean cities which offered their sacrifices in 
common to Demeter Panachaea at Aegium.’ And in 
Argolis there was a national religious union established 
by the Triphylian townships, which assembled at the 
promontory of Samicum for the worship of Poseidon 
Samios.” 

Such associations or leagues of cities were designated Amphic. 
amphictyonies* (aurtvovia), and implied a more or less '°™'* 
permanent tie explicitly established. The pan-Hellenic 
assemblings to witness or take part in the Olympic, 
Pythian, Nemean, and Isthmian games were more 
universal in extent and popular in character, and were 
rather of the nature of implicit associations for the time 
being, and based on the recognition of racial community. 

The word amphictyony* was derived by ancient writers 
from the name of the mythical hero Amphictyon ; but 
there is no doubt that it owes its origin to the term 
aucurtioves, practically equivalent to the word zrepu- 
tioves—the alternative form epiow«or being more usual 
in prose—and hencé signifying surrounding dwellers, 
neighbours.° 

There were numerous amphictyonies in Greece, as, Numerous _ 
for example (apart from those already mentioned), those *"°"°"* 
of Calauria, Thermopylae, Delos, Delphi. The island 
of Calauria was the place of assembly of the representa- 
tives (the Oewpoi, delegates on missions of a religious 


1 [bid. vii. 24. 2 Strabo, viii. 3, 13 (p. 343)- 

3 Cf. G. de Sainte-Croix, Des anciens gouvernemens fedératifs (Paris, 
1798), pp. 1-270; K. O. Miiller, Die Dorier (being vols. ii. and iii. 
of Geschichten hellenischer Stamme und Stidte, 3 Bde. (Breslau, 1844), 
Bk. ii. pt. 3, §5 ; G. Grote, History of Greece (London, 1872, etc.), 
vol, 11. pp. 169 seg.; F. W. Tittmann, Uber den Bund der Amphiktyonen.. . 
(Berlin, 1812); H. Biirgel, Die Pylaeisch-Delphische Amphiktyonie 
(Miinchen, 1877), esp. pp. 197 seg.; E. A. Freeman, History of Federal 
Government in Greece and Italy (London, 1893), esp. pp. 95-111 ; 
P. Foucart, s.v. Amphictyones, in Daremberg-Saglio, vol. i. p. 235. 

4 Strictly speaking, amphictiony is the correct spelling ; but the cus- 
tomary form is here retained. 

5 Cf. Lliad, xvill. 212 3 xix. 104, 109 3 Odyss. ii, 65.—The word is 
even found in the form of the original spelling in inscriptions, as, for 
example, in Corp. inscrip. Graec. i, 805. 
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nature, have already been referred to!) of the seven 
towns of Athens, Aegina, Hermione, Epidaurus, 
Nauplia, Prasiae, and Orchomenus; later Argos 
acquired membership in place of Nauplia, and Sparta 
superseded Prasiae.? This association, established prob- 
ably for commercial reasons as much as for religious 
objects, possessed an international character, and con- 
tinued its peaceful existence until Athens severed her 
relationships with Aegina, when the intercourse also 
between the other cities was in consequence disturbed. 
The amphictyony of Thermopylae was originally consti- 
tuted by the neighbouring cities,® which held annual 
festivals there, offering common sacrifices, and worship- 
ping in the temple of Demeter.‘ As for Delos, the Ionians 
of the neighbouring islands despatched their represent- 
atives there, to celebrate the festivals, and assist at the 
athletic and musical competitions held in honour of 
Apollo.’ The Delian amphictyony was re-established by 
Athens in 426.B.c., but it then assumed a somewhat 
different character, inasmuch as the main motive of 
Athens in effecting the restoration of the league was to 
bring about the religious unity of her empire. There is 
an extant inscription belonging to the earlier portion of 
the fourth century (c. 377-374 B.c.), which indicates 
that the association was still composed of Ionian 
islanders under the leadership of Athens, and that the 
term ’Audurvoves was still applied to the Athenian 
presiding or administrative officers, who shared the 
guardianship of the temple with the delegates of the 
other constituent States.® 


1See vol. i. pp. 306, 314. Strabo, viii. 6.14. 3 Pausan. x. 8. 

*Strabo, ix. 5. 17: Arpntpos tepdv év & Ovoiav érédovy oi 
appikTvoves. 

°'Thuc. ili. 104: qv 6€ rote Kal 7d radar peydAn Ebvodos és tiv 
Ajdov tay "lévev te kal repixtidvey vaowwrav: Ebv Te yap yuvacgl 
Kal Tauriv eedpovv,... Kal dyav éroreiTo Kal yupweKds Kal povcLKds, 
Xopovs Te aviyyov ai wéXets. 

®See Hicks, no. 104 ; Corp. inscrip. Graec. 158; Michel, 577; 
and cf. Hicks, 50, as to the Athenian administration of the Delian 
temple. 
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The most famous of these associations was the Delphian The Delphic 

amphictyony which came to be denoted by the general *™PM°Yory: 
name of the Amphictyonic Council. Like the Calaurian The | 
association, it was an intertribal or interriational union, @mPbictyon'c 
inasmuch as it was composed of twelve kindred tribes 
or nationalities (€0y7). There appears to be a lack of 
unanimity as to the names of these tribes, but, in all 
probability, they were the following: Thessalians, 
Dorians, Phocians, lLocrians, Boeotians, Ionians, 
Perrhaebi, Magnetes, Oetaeans, Phthiotian Achaeans, 
Dolopes, and Malians.t The very names point to the 
great antiquity of the Council. The names of several 
of these tribes scarcely ever appear in the historical 
period, and the fact that the Dorians assumed an equal 
position with the Malians and the Dolopes shows that 
the Council was in existence before the Dorian conquest 
of Peloponnesus. The association comprised also the 
colonies of these tribes. Although it is sometimes 
described as the common assemblage of the Greeks, 
TO Kowov Tov “EXXijvev cvvédpiov,” or, in Cicero’s phrase, 
‘commune Graeciae concilium,’® it was not a fully 
representative body, as some of the peoples of Hellas, 
such as the Arcadians, the Aetolians, the Dryopians, and 
probably the Achaeans of the Peloponnese were excluded, 
though they had the right to make use of the temple of 
Delphi. 

The Council assembled twice annually, at Ther- Repre- 
mopylae in the spring, and at Delphi in the autumn. “7 
Each of the tribes possessed two votes, so that the 
maximum number of votes was twenty-four, and all 
were of equal force.* The various towns belonging to 
each tribe must in some way have arranged amongst 
themselves as to what individuals were to be chosen 


1 Tn regard to the list of the members, there are several discrepancies 
in the statements of Aeschines, Pausanias, and Harpocration.—Cf. 
Tittmann, op. cit. ss. 3-5. 

2Demosth. De coron. 155. 3 Cic. Devinvent) 11.23: 

4 Aeschin. De fals. leg. 116: Kat tovtwv eéega exactov €Ovos 
todynhov yivdpevov. 
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delegates. In some cases, it may be, a leading city may 
have been appointed either permanently or for a definite 
period to despatch deputies as representing the entire 
tribe ; in other cases, the towns may have fulfilled this 
function in rotation. In any event, there is no clear 
information on the point, which therefore remains purely 
conjectural. There were two kinds of representatives. 
The hieromnemones (éepourjuoves),—sometimes de- 
scribed also as “Augictiovwy of civedpor—and the 
pylagorae (avAayépar), who were also called ayoparpoi.* 
It is not definitely known what their respective functions 
and positions were. From a passage of Aeschines 
it would appear that the hieromnemones constituted 
the official, authoritative assembly, and were alone 
empowered to transact the business and draw up the 
resolutions.” And it was they also who determined the 
limits of the sacred territory (designated in an inscrip- 
tion® fea x@pa) relating to the common temples. 
Demosthenes, however, mentions a decree and speaks of 
the resolution relating thereto as ‘having been passed 
by the pylagorae.* Again, Harpocration regards both 
classes of officials as the deputies of the cities.” There 
were also a secretary, or secretaries, and a_ herald, 
tepoxijpvé, who seems to have been a permanent official of 
the association. In addition to these, in cases of special 
emergency a general assembly of the votaries was held.® 

The objects and functions of the Delphic amphictyony 
were, like those of all other amphictyonies, partly 
religious and partly political; but, on the whole, the 


1 Aeschin. ¢. Cresiph. 113. 

2 Aeschin. ¢. Cresiph. 124: Tédos b€ YydifovTas HKew Tods tepouv7- 
poovas €xovTas Ooypa.... 

3 Corp. inscrip. Graec. 1171. *Demosth. De coron. 197. 

55.0, Lepopvypoves: ob Teumopevor eis TO TOV ’ApdikTvdvuN cvvE- 
Spuov e€ eExdotns woAews TOV TOV GvvEedpiov peTeXoVTaV oUTH 
kaXdovvrat.... (Ed. G. Dindorf, Oxonii, 1853, vul. i. p. 159.)— 
Cf. sv, rtAau, ibid. p. 266. 

6 Aeschin. ¢. Cresiph. 124: éxxkAnoiav yap dvopdovow, otav py 
povov Tovs TvAaydpors Kal Tods tepopvjpovas cvyKaderwow, GAG 
Kat Tovs TvVOvovTas Kal xpwpevors TO GeQ, 
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former kind predominated. In the first place, the 
temples concerned and their worship, together with the 
relative games and festivals, were to be preserved by it," 
and the sacred territory defended against aggression or 
pollution ; and secondly, it was to adjudge on disputed 
matters of international conduct, which could be readily 
decided by reference to the dictates of a common 
religion,” and, more especially, to mitigate the extreme 
terrors and hardships of war when waged between any 
of the communities represented. As an example of its 
purely religious guardianship may be mentioned the 
case of Peloponnesian delegates (sheoroz) who, proceeding 
to Delphi to consult the oracle, were maltreated by the 
inhabitants of Megara. The aggrieved parties having 
laid their complaints before it, the Council held, on the 
ground that a mission of sheoroi was of a sacred 
character, ‘epas tis Oewpias ovcys, and their persons 
inviolable, that the accused were guilty of sacrilege ; and 
consequently some of the offenders were condemned to 
death, and others tq banishment. 

Frequently the main principles which the Council Oath ana 
undertook to enforce were explicitly formulated and Meee 
ratified by a formal oath. The use of the oath and of 
the imprecation in connection with the entering into 
alliances, and the establishment of other contractual 
obligations has already been considered.* In the 
case of the Delphic amphictyony the formula adopted 
by the confederates has been preserved by Aeschines, 
and is one of the very earliest documents relating to 
alliances between western peoples. “The members swore 
they would not destroy any town belonging to the 
Amphictyonic association, nor cut it off from running 
water, whether in time of war or of peace; that they 


1 Strabo, ix. 3.7 (p. 643): ... wept Te TOV KoLvaV BovAevadpevov 
Kal TOU Lepovd THY emipeAeLav ELOV KOLVOTEpaY, ... 

2Dion. Hal. iv. 25: vouous kataoryodpevos eEw THY iiwv, dv 
EkdoTn TOALS ELXE, TOUS KOLVOUS aTacL, 

3Plut. Quaest. Graec. 59. +See vol. i. pp. 118 seg., 386, 388 s¢7., 
394, 406. 
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would declare war against people violating this law, and 
would destroy their cities; that they would punish by 
every means in their power all who plundered the 
property of the god or those who were a party thereto.? 

In another oration’ Aeschines gives the formula of 
imprecation pronounced by the Amphictyons in the 
time of Solon. It served as a conclusion to the oath, 
and reinforced the religious sanction. In actual practice 
the jurisdiction of the Council was often exercised to a 
wider extent than was ostensibly prescribed by the 
content of the oath. Thus the first sacred war (596- 
586 B.c.) was waged apparently for the narrower 
object of defending the rights and dignity of the temple 
of Delphi, but in reality it was undertaken on account 
of wider issues. The Phocian town of Crissa, situated 
on the heights of Mount Parnassus near the Delphic 
sanctuary, possessed a strip of territory extending to the 
Corinthian Gulf, where it had the port of Cirrha. Here 
most of the inhabitants of foreign States landed who 
came to consult the oracle; and the Cirrhaeans took 
advantage of their position to impose exorbitant tolls 
upon the pilgrims, and to maltreat them in other ways. 
The Council of the Amphictyons therefore made war 
on the offenders, captured their city, razed it to the 
ground, consecrated its territory to the god, and 
ordained that it should lie waste for ever. Similarly 
the second sacred war (357-346 B.c.) involved larger 
matters than the mere protection of the privileges 
of the Delphian temple. On account of certain 
differences between Phocis and Thebes, the refusal of 
the Phocians to aid Epaminondas in his campaign in 


1 Aeschin. De fals. leg. 115: ...pydepiav rodw tov ’Apdix- 
Tvoviowy avagTatov TojTELVY pnd VOdTwY vapaTiaiwy eipSev pyT ev 
ToAguw pyr ev eipivy, eav O€ Tis TavTa wapaf3i, oTpaTevoey ext 
ToUTOV Kal TAS TOES avarTHGELY, Kal edv Tis 7) TVAG TA TOD Heod 7} 
cuvedy Te Bovrebon Te KaTa TOV lepOv, TiswpyoEV Kal yYeELpi Kal 
Todt Kat dwovy Kat radon Svvdper.—Cf. Barbeyrac, Hist. des anciens 
traités, no. I. 


? Aeschin, c. Cresiph, 109-113. For this see vol. i, p. 388. 
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the Peloponnese, and hostilities against Boeotia after 
that general’s death, the Thebans prevailed upon the 
Amphictyonic Council to inflict a heavy fine on the 
Phocians, because they had cultivated a part of the 
Cirrhaean plain, contrary to the ordinance. The 
Phocians remonstrating, the fine was doubled by the 
Amphictyons, who also threatened to reduce them to 
slavery if they still refused to pay it. Driven to 
desperation, the Phocians seized the Delphic temple, 
defeated the Locrians who came to its rescue, destroyed 
the records containing the sentence of the Council, 
enlisted the sympathy of Athens and Sparta, defeated 
the Thebans and Thessalians, and were themselves 
afterwards vanquished. Philip then intervened, posing 
as the champion of the Delphic god, and became master 
of Thessaly. Demosthenes’ appeal for the establishment 
of a confederacy to expel the invader failed. Sub- 
sequently Philip compelled the Phocians to surrender, 
took Delphi, and convoked the Amphictyons to 
pronounce sentence on those who had been concerned 
in the sacrilege committed there. The Council decreed 
that the Phocian cities should be destroyed, and their 
inhabitants dispersed into villages, each containing not 
more than fifty houses, and that they should restore the 
treasures of the temple by annual payments. Sparta’s 
privileges in the Amphictyonic proceedings were re- 
voked, and the two votes of the Phocians were trans- 
ferred to Philip, who was also to share with the 
Thebans and the Thessalians the honour of presiding at 
the Pythian games,—so that Macedon thus became 
at this time the leading power in Greece. 

Hence we see how various political matters were Not exclusively 
necessarily interwoven with the seemingly exclusive hae 
religious jurisdiction of the Amphictyonic Council. 
Beginning with the practice of pronouncing on charges 
as to infractions of interstatal or international rights of 
a sacred description, the Council gradually assumed 
competence in regard to divers non-religious questions, 
and occasionally exercised control in political matters of 
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far-reaching importance. From time to time, it even 
considered claims which were apparently outside its 
enlarged sphere, as, for example, the request of the 
Delians to be liberated from the Athenian hegemony, 
344 B.c. And, again, more than a century earlier, in 
470 B.c., when some Thessalian traders had been 
plundered and imprisoned by the piratical inhabitants 
of Scyros, the Council took cognizance of the matter, 
and ordered the accused to make due restitution. 
Further, Cicero relates that on one occasion when the 
Thebans had defeated Sparta they raised a trophy! of 
brass to commemorate the victory, whereupon the 
Spartans brought an accusation before ‘the Amphic- 
tyons, that is, the General Council of Greece.”? The 
arguments on both sides proceeded at full length, but 
Cicero does not state the result of the deliberations. 
Quinctilian cites another case. After Alexander had 
destroyed Thebes, he discovered a document whereby 
it appeared that the Thebans had lent the Thessalians a 
hundred talents; and, in recognition of the services of 
the latter in the siege, Alexander delivered the said 
document to them. But subsequently, when Thebes 
was restored by Cassander (315 B.c.), the Thebans 
demanded the settlement of the debt, and laid their 
claim before the Council.* And since, as Quinctilian 
says,* considerations of equity exerted the highest influ- 
ence with the Amphictyons—“ sed vel potentissima 
apud amphictionas aequi tractatio est ”—it is probable 
that the verdict was in favour of the creditors.° 


1 As to erecting trophies, see infra, chap. xxv. 

*Cic. De invent. 11. 23: “ Accusantur apud Amphictyonas, id est, 
apud commune Graeciae concilium.” 

3 Quinctil. Just. Orat.v. 10.111. : “Cum Thebas evertisset Alexander 
invenit tabulas, quibus, centum talenta mutua Thessalis dedisse 
Thebanos, continebatur. Has, quia erat usus commilitio Thessalorum, 
donavit his ultro; postea restituti a Cassandro Thebani reposcunt 
Thessalos. Apud amphictionas agitur.” 21 id. Vi TO: DEO 

5 Cf. on the cases mentioned by Cicero and Quinctilian, C. Bétant, 


An fuerint apud Graecos judices certi litibus inter civitates componendis 
(Berlin, 1862), § 10. 
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Accordingly, it is clear that the Delphic amphictyony, tts influence on 
in spite of the contentions of most writers that it was {rnational 
purely a religious body, exercised a great influence 
directly or indirectly in the promotion of international 
comity, and in the regularization of, and insistence on, 
many principles of interstatal practice,—though, of 
course, its authority was sometimes weakened and its 
political action hampered through the machinations of 
this or that State which happened to have acquired a 
predominance. But in any case we see—and this is of 
profound significance—the application of the positive 
sanction issuing from human authority expressly 
established by compact, in addition to that of the 
divine sanction arising from the acceptance of the 
supremacy of the gods, and from an interpretation of 
their will. Grote thus briefly sums up the position of 
the Amphictyonic Council in Hellenic affairs: ‘It is 
thus that we have to consider the Council as an element 
in Grecian affairs—an ancient institution, one amongst 
many instances of the primitive habit of religious 
fraternisation, but wider and more comprehensive than 
the rest—at first purely religious, then religious and 
political at once, lastly more the latter than the former 
—highly valuable in the infancy, but unsuited to the 
maturity of Greece, and called into real working only 
on rare occasions, when its efficiency happened to fall in 
with the views of Athens, Thebes, or the king of 
Macedon.” 


Apart from the amphictyonies, there were other Attiances and 
examples of congresses and confederations.2 There (once. 
were, for instance, international congresses to regulate ‘ligious. 
certain common interests of a sacred nature, or to 
secure the permanent enjoyment of certain commercial 
rights. Thus Plutarch relates that in order to awaken 
the spirit of the people—in view of the growing and 


menacing jealousy of Lacedaemon—and make them 


1 History of Greece, vol. ii. p. 176. 
2Cf, E. A. Freeman, of. cit. 
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feel capable of immense operations, should necessity 
arise, Pericles issued a decree inviting all the Greeks, 
whether dwelling in Europe or in Asia, in large cities 
or small ones, to send delegates to a meeting at Athens 
for the purpose of deliberating on the restoration of 
the Greek temples which had been destroyed by the 
barbarians, on the sacrifices which were due in 
pursuance an the vows that had been made to the gods 
before going to battle, and on the rights of maritime 
navigation.’ Assemblies were frequently convoked 
also for the establishment of alliances for purposes of 
immediate mutual defence or of offensive warfare, or 
with a view to secure balance of power on a permanent 
footing. There is no doubt that, apart from these 
motives, industrial and economic considerations also 
exercised much influence in the promoting of alliances 
and federal relationships. Asa French writer observes: 
‘‘Pendant toute l'histoire grecque, les rapports de 
peuple a peuple dépendirent frequemment de [état 
des terres et des exigences de la classe agricole.” In 
treaties of this kind the object was explicitly stated, the 
various casus belli enumerated, the duties of the allies or 
confederates laid down, regulations as to mutual assist- 
ance specified, the religious sanction imposed by virtue 
of the oath, the positive sanction implied in the under- 
standing that on breach of any of the essential condi- 
tions the whole treaty was to be considered dissolved, 
and the infringing States vested with enemy character, 
and, lastly, provision was usually made for referring 


1 Plat: Per. i7:(... wavTas TEAAgvas TOUS Omyrore KATOLKODVTAS 
Evpdmys 7) Ts "Acias mapaKaheiv Kal pLuKpav woAuy kal peydAnv 
eis gvAdoyov Teparew A Oivace TOUS Povdopevous tept Tov “EXAAnvixov 
iepor, a. Karem pyray ot BapBapor, Kal Tov Ovowdy, ds opeiAovowv 
brép THs “EAAddos evédpevou Tois Geois Ste tpds Tovs BapBapovs 
€uaxovTo, Kat THS OaddrtrTyns, drws TrEwWoL TaVvTES GdEwWS Kal TV 
EipyVvyV aywou, 

2P. Guiraud, La propriété fonciére en Gréce jusqgu’a la conquéte 
romaine (Paris, 1893), p. 615.—CEf. especially liv. ii. chap. iii. pp. 614 
seq.: “La propriété fonciére et la politique extérieure des états 
grecs.”” 
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disputed matters arising out of the interpretation of the 
treaty to an arbitral tribunal mutually agreed upon. 
In some instances such engagements were entered into 
with a solemn stipulation that the alliances were to be 
perpetual ;—and if these undertakings proved vain in 
actual practice, they were at least of great importance in 
the evolution of theoretical principles which, at one 
time or another, exercised a reactionary influence of 
greater or lesser efficacy on the determination of inter 

statal relationships. | 


The most important cases of Greek confederacies Chief cases of 
were the first and the second Athenian leagues, and the ore cracies, 
Peloponnesian confederacy under the leadership of 
Sparta. 

First, as to the earlier Athenian league.' After the First Athenian 
discomfiture of the Persians at Mycale, 479 B.c., the “°"" 
Greek islanders, including the inhabitants of Samos, 

Chios, and Lesbos, were received into the pan-Hellenic 
confederacy that had been established to cope with the 
Persian power. The Ionian and Aetolian cities of Asia 
Minor were not accepted as members of the league, so 
that they were obliged to throw themselves on the 
protection of Athens. After the subjugation of the 
greater portion of Cyprus by Pausanias, the inhabitants 
of the other Greek islands joined the confederacy, 
whilst at Byzantium, which was captured by the Greek 
fleet, Pausanias offended the allies by his imperious 
and supercilious conduct, and his alleged medism; 
whereupon the Greeks of the Hellespont and Ionia 
appealed to Aristides and Cimon to assume the 


1Cf. Grote, Hist. of Greece, vol. iv. pp. 379 seq., chap. xlv. ; Kéhler, 
Urkunden und Untersuchungen zur Geschichte des delisch-attischen Bundes 
(in Abhandlungen d. Kgl. Akad. d. Wissensch. zu Berlin, 1869, vol i. 
pt. ii. pp. 1-211); H. Néthe, Der delische Bund, seine Einrichtung und 
Verfassung (Magdeburg, 1889); G. Gilbert, Hanab. d. gr. Staatsalter- 
thiimer (Leipzig, 1893), vol. i. pp. 468 seg. ; P. Guiraud, De Ja condition 
des alliés pendant la premiére confédération athénienne (in Annuaire de la 
Saculté des lettres de Bordeaux, vol. v. pp. 168 seg.). 
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command of the fleet.’ In the meantime the Spartans 
had despatched Dorcis to supersede Pausanias. By 
the year 478-477 B.c. the Athenian league, called the 
‘Confederacy of Delos’ (from the arrangement that 
the allies’ delegates should meet periodically for 
deliberation in the temple of Apollo in Delos), 
comprised Samos, Chios, Lesbos, Rhodes, Cos, and 
Tenedos, as well as Miletus, the Greek towns on the 
peninsula of Chalcidice, and Byzantium; and, after 
the victory of Cimon over the Persians at the river 
Eurymedon in Pamphylia, 466 3.c., the Greeks of 
the Carian, Lycian, and Pamphylian coasts were also 
admitted into the league.” The assessment of each 
State in a certain contribution either of ships or of 
funds (pépos) was confided to Aristides.* By the first 
apportionment, the sum was fixed at 460 talents (about 
£106,000 sterling). Certain officials called Helleno- 
tamiai (EAAnvoTauia), Hellenic treasurers, were now 
appointed for the first time to collect and administer 
the contributions, which were deposited in the treasury 
at Delos (afterwards transferred by Pericles to Athens). 

The original objects of the confederacy were to 
effect a thorough emancipation of the allies from 
Persian supremacy, é€7’ éAevOepwoer ao tot Myjdou Tois 
"EAAyo.,* and to combine against any subsequent 
invasions.° To further this purpose there were to be 
periodical meetings of the Federal Council in the 
sanctuary of Apollo at Delos. It was incumbent on 


1Thus Aristotle (474. Pol. xxiii. 4) says of the counsels of Aristides 
and the advantage he took of the opportunity which presented itself 
by the discredit cast on the Laconians owing to the conduct of 
Pausanias: émt d¢ tiv dréotacw thy Tov “ldvev ard THs Tov Aake- 
Sarpoviwy cvppaxias ’Apurreidns iv 6 mpotpévas, Typyoas Tovs 
Adkowvas dvaBeBAnpevors da Tavoaviar. 

*Cf, Herodot. 1x. 106; Thuc. 1. 89, 94, 95,96, 1265 Plut 
Aristid. 23; Aristot. 4th. Pol. xxiii. § ; Diod. xi. 60. 

8 Arist. 4th. Pol. xxiii. 5: 515 Kat tods pdpovs odtos iv 6 Tagas 
tais moXeou Tovs TpwTOVS, ETE TpITwW peTA THY Ev LaAapive vav- 
paxiav.... 

TL DMC, aii, 20. ST hue, 1.96 5"tt, 10. 
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the Council to discharge, on the one hand, political 
and diplomatic functions in the determination of the 
policy of the league, and, on the other, to fulfil judicial 
and arbitral duties as a federal tribunal.’ ‘ We have 
here in truth,” says Grote, ‘“‘one of the few moments 
in Grecian history wherein a purpose at once common, 
equal, useful, and innocent, brought together spon- 
taneously many fragments of this disunited race, and 
overlaid for a time that exclusive bent towards petty 
and isolated autonomy which ultimately made slaves of 
them all. It was a proceeding equitable and prudent, 
in principle as well as in detail; promising at the time 
the most beneficent consequences,—not merely pro- 
tection against the Persians, but a standing police of the 
Aegean Sea, regulated by a common superintending 
authority. And if such promise was not realized, we 
shall find that the inherent defects of the allies, in- 
disposing them to the hearty appreciation and steady 
performance of their duties as equal confederates, are 
at least as much chargeable with the failure as the 
ambition of Athens.”? 
The hegemony of Athens gradually developed into Athenian 
hegemony and 

a decisive political preponderance, and the confederacy sovereignty. 
was after a time virtually transformed into an Athenian 
empire. The allies became weary of the incessant wars ; 
they disliked absence from home, as Thucydides says ; * 
and ultimately most of them agreed to pay an annual 
sum of money instead of supplying ships and troops,— 
XprLar a éralavTo avTl TOV ve@v TO (KVOULEVOV avadwua 
pépew....4 Such States as had proved recalcitrant, 
either by refusing to contribute contingents or money, 
as the case may be, or by openly revolting through the 
increasing oppressiveness of the Athenian supremacy, 


1Thuc i. 96, 97.—Cf. Kohler, doc. cit. pp. 88 seg. 

2 Hist. of Greece, vol. iv. chap. xliv. p. 355. 

3'Thuc. i. 99: tva pa) am’ oikov dor, 

4Thuc. 1. 99.—Cf. Kohler, 4c. cit. pp. 93 seg.; Noéthe, op. cit. 
PP: 9 367: 
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were vigorously reduced to the condition of disarmed 
and passive tributaries, and the terms of their subjection 
to Athens were severally determined by special treaties. 
Hermocrates addressing the Camarinaeans in Sicily, 
415 B.c., warned them that the Athenians whilst pretend- 
ing to liberate Hellas were really enslaving it. Thus, 
the Ionians and other colonists of theirs who were their 
allies (he reminded them) wanting to revenge them- 
selves on the Persians, freely invited the Athenians to 
be their leaders; and the invitation was accepted. 
“But soon they charged them, some with desertion, 
and some with making war upon each other; any 
plausible accusation which they could bring against 
any of them became an excuse for their overthrow.” ? 
In accordance with this policy, Naxos,” the largest 
island of the Cyclades, was in 466 B.c. subjugated and 
deprived of its autonomy; and soon after, Thasos 
shared the same fate. By the year 454 B.c. all the 
allied States, except Samos, Lesbos, and Chios, had 
become ‘subjects’ (voor) of Athens; and the 
treasury of the league was removed from Delos to 
Athens.? From about 447 B.c. the power of Athens, 
however, began to decline; and in 412 B.c., in the 
twentieth year of the Peloponnesian war, the league 
was broken up through the jealous activities of her 
inveterate rival, Sparta.* 

The Confederates were officially designated of cuupaxo 
(allies) or aé wédes (cities, states);° but in ordinary 
usage, and to indicate the real character of the relation- 


1Thuc. vi. 76: ...Tovs pev Aerootpatiav, Tods dé ex’ GAAHAovS 
otpateverv, Tots & ws ExdoTows TLVa Elxov alTiav evrpeTy, Erevey- 
KOVTES KaTETTpEWarTo. 

2'Thuc. i. 98: ... mpatyn Te atrn Todis Evppayxis Tapa Td Kade- 
o7Tnkos COovAWOn, Eretta 5é Kal TMV GAAWY ws ExdoTH EvvEeyn.—CF. 
ibid. 1. 100, IOI. 

3 Cf Arist. Ah. Pol. xxiv. 2; Corp. inscrip. Att. i. 260. 

ATEhuc. Vill. 14, 22. 

5 Cf. Corp. inscrip. Att. i. 9, 31, 37, 40.—Thus i. 9 speaks of 
9 A@nvaiwy Evppaxia, 
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ships, they came to be described as vajxoo (subjects).1 
Some were autonomous allies, others were tributary.” 
The former had to supply a specified number of fully 
equipped vessels of war; but in reference to their 
internal administration they enjoyed independence.’ 
The latter had to pay a yearly tribute, and were subject 
to certain restrictions in regard to the character of their 
constitution and internal administration.*| Athens main- 
tained garrisons in many of the allied towns ; and in the 
case also of the subject confederates, public officers 
(ewicxoro:) were despatched as overseers of their 
civil affairs. The prevailing form of government was 
democratic ;° but in some cases aristocracies or oligarchies 
were retained, as in Samos,’ and Mytilene,* which were 
autonomous States prior to their subjugation. It 
appears that the tributary allies were subsequently 
divided into tribute-districts, which were also used as 
divisions in order to facilitate the central administration.° 


1Cf. Thuc. vi. 22, 43, 693 vii. 57.—See generally A. Frankel, 
De condicione, jure, jurisdictione sociorum Atheniensium (Leipzig, 1878), 
and esp. pp. 9 seq. 

"Thucydides, in vil. 57, does not appear to draw a precise distinc- 
tion between avrdvopor and troreXet’s Popov (subject to taxation). 
CF Wid. 1. 19> ill, TO; vi. 85. 

8 For example, Thucydides says, vi. 85: Xéovs pev kat MnOvp- 
vaiovs veov, mapoxn [according to another reading, mapoxwyx7| 
avTovopors.—vii. 57 : TovUTwy Xiou ovx vmoreXeis dvTes Popov, vavs 


d€ wapexovres, avtovopor Evveowovto.... MyOvpvaios pev vavot Kat 
ov Popw triyjKoot,... (The Chians were independent, and, instead 
of paying tribute, provided ships.... ‘The Methymnaeans furnished 


ships, but were not tributaries.) 


*Cf. Thuc. vi. 85; vii. 57.—But in iil. 10 the Mytilenaeans are 
made to say that all the allies were enslaved except themselves and 
the Chians, of Eippaxor edovAdOnoav ARV Huov Kat Xiwv. 


5 Cf. Aristoph. Aves, 1021 seg. ; Corp. inscrip. Graec. i. 110. 
6Thuc. viii. 48, 64, 65. i Thue, ! tity. 

Shpe. 11, 27,47: 

9Cf. Corp. inscrip. Att. 1. 37 3 Hicks, 64 ; Corp. inscrip. Att. i. 31 5 


Hicks, 41:... BonGetv tals roAeus|ws oxoU]rata Kata Tas xovyypadds 
... (ll. 14-15),—the cities of the Athenian confederacy are to defend 
1a B 


Taxation. 
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In addition to the regular tax (#épos), Athens 
claimed the right, in cases of emergency, to impose on 
some of the allies a further tribute (é7:dopa).!_ Pericles 
claimed that Athens was entitled to spend the money 
as she pleased, and that the allies had no right whatever 
to question the mode of its appropriation, provided 
they were defended from the Persians, and were 
afforded the security purchased by such contributions. 
Sometimes a city was exempted from taxation for a 
certain period (as, for instance, Methone, in 428-7 B.c.),3 
in which case it had to contribute only the arapy7, or 
amapxai (that is, the first-fruits, for sacrificial purposes), 
consisting of a sixtieth part of the amount of the 
ordinary tax. Just before the dissolution of the league, 
Athens substituted for the old tribute a five per cent. 
ad valorem duty (eikor7) on all exports and imports of 
the allies» The reason for this action was, according 
to Thucydides,® the expectation of raising larger funds ; 
but probably it was due to the irregularity of the 
ordinary payments, and the greater difficulty experienced 
in collecting them owing to the continuing defections. 
Considered merely as tithes to the gods, and not as 
tribute in the strict sense, a ram and two sheep had to 
be provided for the sacrifices at the Panathenaia by each 


Brea, an Athenian colony in Thrace in accordance with the £vyypadat, 
viz. the laws drawn up by special commissioners, and approved by the 
council and assembly.—For a different opinion see Kohler, duc. cit. 


pp. 125-6; Nathe, op. cit. p. 6. 

1 Corp. inscrip. Att. i. 240-244, 249, 252, 256. 

*Plut. Pericl 12: edidacxev obv 6 TlepuxAjs tov Sqpov, dre 
Xpypatov pev ovK dpethovor Tois cuppdyous Abyov mporo\epoovTes 
avtov Kal tors BapBdpors aveipyovtes, ody irmov, od vavv, ovx 
OrAitnv, GAAQ xphpara povov TeAovvTwv.... 

3 Corp. inscrip. Ait. i. 40. 

* Ibid. 1, 257: aide TO(v) ToACwv adriy THY drapyny amijyayor. 

° Corp. inscrip. Graec. 538. 

°Thuc. vil. 28: kal tHv eixorriy bd todTov tov ypdvov [i.e, 
about 413-412 B.c.] Tov Kata Oddaccay avti Tov Pédpov Tois brnKoots 
eroinoay, thei vouilovtes av opior xpipara ottw mpocrévan, 
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of the allies and the cleruchs." They shared in the 
sacred rites and festivals, and so they were obliged to 
offer to the Eleusinian goddesses the same tribute of 
grain as the Athenians devoted.’ 

Athens assumed exclusive jurisdiction in material Jurisdiction. 
questions relating to federal institutions, and especially 
so in the case of offences against herself in her capacity 
as head of the league. Thus the Athenian tribunals 
regularly tried cases of treason, and of hostility on the 
part of the alleged States against Athens herself,® as well 
as all serious offences against the federal government.’ 
The Athenian courts served also as final courts of 
appeal in the case of criminal proceedings against the 
citizens of any allied State. As to other matters, it 
has already been stated, in considering the broader 
question of private international law in Greece, and the 
jurisdiction relating to foreigners, that with regard to 
the dicac cuuBorAaa, that is, causes arising out of 
commercial agreements entered into between subjects of 
different countries, a special procedure obtained within 
the league ; that probably such suits were heard by the 
tribunals of the city where the defendant was domiciled.® 


The second Athenian league® was established with the The second 


avowed object of resisting the aggression of Lacedaemon, ena 


and of ensuring the liberty and autonomy of the allies.” 


1 As to the allies, Corp. inscrip. Att. 1. 9 3 1. 37 3 as to the cleruchs, 
i. 31. 

2Cf. Dittenberger, SyMoge inscrip. Graec. 13, for an act of the 
Ecclesia of 440 B.c.; cf the passage: tas d€ moAes (ey)A(0) yeas 
ehéc Oar Tov Kaprot, Kafdte av Soxne aitno. apurta 6 Kap7o(s) 
eyAeyjoer Oa. 

3 Aristoph. Wasps, 288 seg. ; Peace, 639 seq. 

* Corp. inscrip. Att.1. 38. (But the fragments of this inscription are 
very much mutilated.) 

5 See vol. i. pp. 198 seg. 

6 Cf. G. Busolt, Der zweite athenische Bund (in Jahrbuch fir classische 
Philobgie, Suppl. vii. 1873-5, pp. 641-866). 

7For a decree, 377 B.c. (inscription on a stele), relating to the 
establishment of the second Athenian Confederacy, see Corp. inscrip. 
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The various constituent States were to be free to 
adopt any form of government they pleased, and were 
not to be obliged to receive Athenian garrisons or 
accede to the intervention of Athenian officials in their 
civil administration.! —The Athenians and their allies 
engaged to come to the assistance of any confederate, 
against whom hostilities might be directed either by 
land or sea. A clause to this effect is invariably found 
in alliances of this nature, and in almost every case is 
couched in this stereotyped form : 

... BonGeitv ’"AOnvaiovs Kal tots cvppdyxous 

TovTols Kal KaTa ynv Kal Kata OddaTTa- 

v wavtt cOéver Kata TO Suvarov.2 

By 387 B.c. Athens had already effected an alliance 

with Chios, Mytilene, Thasos, Tenedos, Cos, Carpathos, 
Chalcedon, Rhodes, and others. In view of the aggres- 
sions of the Spartans in Boeotia, their reduction of 
Mantinea, their interference in the Olynthian con- 
federation, and their expedition against Thebes, the 
Athenians next allied themselves to the latter city, 
378 s.c., and through the exertions of Chabrias, 
Timotheus, and Callistratus, the confederacy was so 
enlarged that by 357 B.c. it included over seventy 
members. But, as usual, harmony, stability, and 
unanimity of purpose were found impossible. De- 
fections soon began to be as frequent as accessions 
had been before. Organizations quickly constructed 
and lacking a solid basis of union inevitably tended 
just as quickly to disintegrate. During the Social war 
(357 B.c.), the desertion of members continued ; and 
after the battle of Chaeronea, with the consequent 
extinction of Greek liberty, the league was completely 
dissolved. 


Att. ii. 17, ll. 9 seq., ll. 46 seg. ; Michel, 86; Hicks, 101; Rangabée, 
Antiq. hellén. 381, 381b.—Thus lines 9-11 of ii. 17 are as follows: 
...Omrws av Aa(xe)d(arpd)vioe éOou Tots “EXAy- 
vas €Aevbe(p)ovs (Kal) avrovdpmovs novyiav 
aye... 


tacks non, 1, <2 spo. 2 Hicks, ror, ll. 49-51. 


SECOND ATHENIAN LEAGUE 2y 


The official title of the second Athenian confederation 
was of A@yvaior cai of ctumaxor (the Athenians and the 
allies)! Athens assumed the general hegemony. She 
exercised supreme control over the military affairs, and 
acted as the representative of the entire league in rela- 
tionships with foreign States.? Each ally appointed a 
delegate to the Federal Council, which is frequently 
described as of civedpor TOV cumpayor (the commissioners 
of the allies).? It sat at Athens, where, it would appear, 
the delegates had also permanent residences ; whether 
these were assigned to them by the Athenian govern- 
ment or maintained by their respective States is not 
known. Each member possessed one vote,—a_ pro- 
vision which was a great improvement on the cumbrous 
machinery of the first confederacy. Probably there 
were no articles of federation in the strict sense of the 
term,* as is now understood in connection with a federal 
government, for the purpose of specifying the rights 
and obligations of the members; but, rather, Athens 
entered into separate treaties—of course, more or less 
to the same effect—with the several States.° 

Originally it was understood that the allies’ con- 
tribution was to be only in the form of military or 
naval contingents,° that their independence was to be 
preserved, that Athens abandoned the policy of cAnpovxia” 
(that is, relinquished all claim to land acquired 
in allies’ territory), that she should station no garrisons 
in their territory. But in actual practice military 
service was once more gradually replaced by money 
supplies—virtually taxes—which now, however, did 
not bear the detested name of ¢épos, but were termed 


"Cf, Corp. inscrip. Att. ii. 17, 19. 

? Diodor. xv. 28 ; Xenoph. De vectig. v. 6. 

* Corp. inscrip. Att. ii. 17 5 I. 43-4.—Cf. Aeschin. c. Cresiph. 74. 
4 Corp. inscrip. Ait. ii. 17 ; Hicks, ror. 

°C£. Corp inscrip. Att. ii. 49, 109, 17b, 4Qb. 

° Corp. inscrip. Att. ii. 17, ll. 46 seg. 3 ii. 23. 

Hicks, no. 101 ; Michel, 86; Rangabé, 381, 38rb. 
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syntaxis (cvvragis)," a contribution, as devised by Calli- 
stratus ; and, further, the e‘koor# of the earlier league 
was reintroduced. Again, the independence of the 
allies was impaired,—at least, so far as the judicial 
administration was concerned. The Athenian tribunals 
seem to have frequently exercised jurisdiction over 
various offences committed in the allied States. They 
acted, in many instances, as final courts of appeal, as, 
for example, from the recorded judgments pronounced 
in Ceos. In the case of Naxos, subjugated in 376 B.c., 
a treaty specifically stipulated that Athens should be 
the ods &kAiTros, the place where appeals against 
Naxian decisions should be tried,—that is, of course, 
in those suits where right of appeal was admitted 
(€péormor Sika). The treaties which had been entered 
into in the case of the first league with regard to the 
jurisdiction and proceedings in commercial cases were 
‘now renewed by Athens with several States, such as, 
for example, Chios and Phaselis.?7 Eventually, also, 
the practice of establishing cleruchies was re-adopted, 
and the right of maintaining garrisons in the territory 
of the allies was again asserted. 

The Federal Council, consisting of representatives 
appointed by the allies, really represented the interests 
of the latter, on the one ,hand, in so far as their 
relationships to Athens were concerned, and, on the 
other, in matters concerning the policy and organization 
of the league as a whole. Though each State had one 
vote, yet it is scarcely to be imagined that Athens would 
tolerate or acquiesce in a majority of votes prevailing 
over her own counsels, especially so as the greater 
part of the votes represented small and comparatively 
unimportant communities. The council meeting in 
Athens would be constantly face to face with the local 
Ecclesia. The foreign deputies would undoubtedly be 
impressed by Athenian institutions and formal pro- 


1Cf. Harpocration, sv. ovvTages, 


2 Gilbert, Gr. Alter. pp. 489-491 ; Eng. tr. p. 435. 
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cedure, and influenced by the city’s traditions and 
ideals ; so that, partly through such subconscious 
influences, and partly through the dialectic subtlety and 
persuasive force of the Athenians—not to mention local 
political machinations and all kinds of extra-official 
resources—the members of the Council would in spite 
of themselves eliminate their preconceptions and tend 
to submit to the representations set forth by the head 
of the confederacy, particularly so in view of the recog- 
nition of the admitted community of interests. An 
example of this predominating will of Athens is fur- 
nished by the proceedings relative to the peace of 
Philocrates, entered into with Philip (346 B.c.), when 
the federal envoys were obliged to give way, though, 
in this case, they really differed from Athens and were 
opposed to the treaty. 

The Federal Council was merely a deliberative The Federal 
assembly. After due discussion of any matter under gona 
consideration,—it drafted an ordinance, or resolution assembly. 
(doyua), and sent it up to the Athenian Council 
(the Bovdyj). If not approved there, an amendment or 
counter-proposal (7pofovAcuua) was drawn up by the 
Boulé, and forwarded along with the original dogma to 
the Athenian Assembly (the ’Ex«Aycia). In either case 
the final decision lay with the Ecclesia, which alone was 
empowered to convert a proposal into a law (SovAevua). 
In this way the Federal Council was invited to express 
its opinion by the formal dogma in matters relating to 
the declaration of war, the conclusion of peace, the 
formation of alliances,! and in foreign affairs generally. 
Occasionally its members ratified treaties by the solemn 
oath,” and despatched envoys on diplomatic legations 
along with the ordinary Athenian ambassadors. A 
dogma appears likewise to have been customary to 
sanction the stationing of an Athenian garrison in 


1Cf. Hicks, 108 ; Michel, go. 


2 Corp. inscrip. Att. ii. §1 ; Hicks, 108; Michel, go.—Corp. imscrip, 
Att. 57b; Hicks, 119; Michel, ro. 
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the territory of an allied State,’ or for the appropriation 
of the common funds of the league for some extra- 


Certain judicial ordinary purpose.? Finally, apart from its share in 


functions. 


The 
Peloponnesian 
confederacy. 


these political functions, the Federal Council was vested 
with competence as a Court of Justice for the hearing 
of certain offences against the fundamental objects of 
the Confederacy, and for the decision of various other 
questions of a kindred character, as, for example, in a 
recorded case in which the Federal Council ordered the 
confiscation of property acquired by an Athenian in the 
territory of the allies.’ 


Now as to the Peloponnesian confederacy under 
Sparta.* It consisted of most of the towns of the 
Peloponnese which, though under the hegemony of 
Lacedaemon, yet preserved their autonomy.’ Thus in 
the first treaty between Lacedaemon and Argos, 418 B.c. 
(as in the second treaty in the same year), the fifth 
clause stipulated that the cities in Peloponnesus, small 
as well as great, should all enjoy independence, in 
conformity with their ancestral laws.* Whether the 
relationships were regulated by specific treaties, or were 
based on a mutual understanding and implicit acceptance 
of the general objects, is not evident. But most of the 
members had alleged some grievance or other against 
Athens. Thus the Corinthians were incensed because 
the Athenians had seemingly espoused the cause of the 
Corcyraeans, who had been at enmity with their mother 


1 Corp. inscrip. Att. ii. 17b 3 Hicks, 102; Michel, 87 (as to the 
alliance between Athens and Chalcis in Euboea, 377 B.c.).—Hicks, 
130 (decree as to garrison maintained in Andros, 356 B.c.). 

2 Corp. inscrip. Att. 1.62 ; Rangabé, 393; Hicks, 130 ; Michel, 600. 
—Corp. inscrip. Att. ii. 108, 117. 

3 Corp. inscrip. Att. 11.17, ll. 41 seg., ll. 51 seg.; Michel, 86; Hicks, 
tor; Rangabé, 381, 381b. 

4Cf. G. Busolt, Die Lakedaimonier und ihre Bundesgenossen (Leipzig, 
1878); Miiller, Die Dorier, i. pp. 179 s€9. 

enhaG. v.77) 7.9. 

6 Thuc. v. 77: Tas 6€ réduas Tas év IleAorovvdow, kai puKpas Kat 
peyaAas, avtovomors cipev TATaS KaTTA TAT pLA, 
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country, Corinth. The Megarians complained that 
their commerce had been ruined by a recent decree of 
the Athenians excluding them from all ports within the 
Athenian jurisdiction. Aegina was aggrieved because 
Athens refused it autonomy. And so on with other 
States. In 432 B.c. an assembly of representatives from 
the allied towns met in Sparta. Apart from the 
numerous Peloponnesian confederates and the others 
just mentioned, there were the Boeotians, the Phocians, 
the Leucadians, the Ambraciots, the Anactorians, and 
the Opuntian Locrians. 

The main object of the association was to Preserve Object of the 
Peloponnesus from danger, and every member was to [joponnesian 
aid any other who happened to be attacked by any town 
that was not in the league. Thus in the above- 
mentioned treaty between Sparta and the Argives, the 
sixth clause was to the effect that if any one from 
without the Peloponnese should come with evil intent, 
the Peloponnesians were to take counsel together and 
repel the enemy.’ It was at all events clear that no ally 
was to commence hostilities against any other ally 
fighting a common foe.? Should any disputes arise, 
they were to be settled by diplomatic methods, or by 
consulting the oracle at Delphi, or by arbitration. Thus 
in the second treaty of alliance between Lacedaemon 
and Argos, 418 B.c., it was expressly laid down in the 
first clause that, in case of controversy, they should 
submit to arbitration on fair and equal terms according 
to their ancient customs.’ If reference to an arbitral 
tribunal was refused, or its decision was not accepted, 
there was nothing to prevent recourse to war.! 

Sparta decided, probably by separate agreements with 


p Ul 77, 2. at de ka TON exras\| MeNerovidsoy Tis ert Tav 
/ Lal yA > \ lal > lA i) \ / 

TleAorévvacov yav in éxt Kak, ar<éuevar apobet BovAevoapévors, 
omg ka Stxaudrata Sox tots IeAorovvacioss. 

* Xenoph. Hellen. v. 4. 36, 37. : 

3Thuc. v. 79: ... émt trois rous Kal opotos Sikas Suddvtas Karra 
watpia,—Cf, ibid. v. 31. 

“ihc ivy ia: 
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the allies, what contingents were to be contributed by 
all, of which the chief command was taken by the 
Lacedaemonians. Subsequently, however, by a decree 
of the Federal Council, any State was enabled to 
commute active service for a money payment. In the 
case of naval expeditions, maritime towns were obliged 
to supply vessels, whilst the inland States could send 
proportionate sums to the common treasury at Sparta. 
It appears. there were no regular taxes analogous to 
those imposed in the Athenian leagues. 

The Federal Council was summoned by Sparta,’ 
where the representatives usually assembled. Each 
State was entitled to one vote ; and the decision of the 
majority was binding on all. Sparta’s counsels did not 
always prevail to the extent of rendering nugatory those 
of the other members; we find that on more than 
one occasion the ultimate resolution was contrary to the 
persuasions of the leading State.* The Council had 
competence in determining questions relating to the 
establishment of peace, or to the prosecution of war ; 
though, in the case of an unexpected attack on the 
Peloponnese, Sparta was permitted to call out the 
confederate forces without waiting for a decree of the 
council. Like Athens in the case of the Delian 
confederacies, Sparta took the chief part not only in 
the field, but in the common deliberations, and in the 
shaping of the policy. Her ephors presided over the 
federal assembly. 


A few words may be added here on one or two other 
leagues that had been established in Greece. 
In Achaea‘ a league had long existed—largely for 


1Cf, Herodot. v. 91-95. 

2 Thuc. i. 119, 125; V. 30: ... €ipypevov Kiptov eivon 6 TL GY TO 
TAOos TOV Evppdyov Wypiontat, iv py Te Oeov 1) jpwwv KOALpA 7). 

* CE Elerodot.v, 93. 

4See G. de Sainte-Croix, Des anciens gouvernemens fédératifs (Paris, 


1798) ; E. Helwing, Geschichte des achdischen Bundes, nach den Quellen 
dargestellt (Lemgo, 1829) ; E. A. Freeman, History of federal government 
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religious purposes—between the twelve principal cities 
of that country. After its suppression by the Mace- 
donians, these towns were subjected to the oppressive 
measures of Antigonus Gonatas, and, in consequence, 
they began to coalesce once more. On the withdrawal 
of Antigonus from Greece, a new Achaean league of a 
political character was established (about 251 B.c.), 
mainly owing to the efforts of Aratus of Sicyon. Ques- 
tions of war, peace, and alliances were decided by a 
general assembly (designated variously cuvédpiov, ovyxAy- 
Tos, exkAyoia, wyopa) which consisted of all Achaeans of 
the age of thirty or more, and included the representative 
senate, the PovdA7, another senate, the yepoveia (a special 
‘council of elders’), the magistrates, and the people. 
It met twice a year in a sacred grove near Aegium. It 
enjoyed complete sovereignty in foreign relationships, 
in regard to matters affecting the league as a whole. 
No single constituent State could, on its own authority, 
make war on, or conclude peace with, foreign powers, 
or conduct diplomatic proceedings by the agency of 
ambassadors. Indeed the organization of the Achaean 
confederacy was so perfect (thanks to the absence of any 
greatly preponderating State and excessive political 
ambition), that it has been designated a real national 
government,—a Bundesstaat (or Foderativstaat), and not 
merely a Staatenbund.' It possessed, of course, the 
right to elect the officers of the confederacy, the chief 
of whom being the orpatyyés, the commander-in-chief, 
who performed civil as well as military functions, the 
ypauparevs, the secretary, and a council of ten magis- 
trates, the demiourgoi.2? In 245 B.c., Aratus was 


in Greece and Italy (London, 1893); M. Dubois, Les figues étolienne et 
achéenne.  Leur histoire et leurs institutions. Nature et durée de leur 
antagonisme (Bibliotheque des écoles francaises d Athénes et de Rome, 1885). 

1For example, Helwing, of. cit. p. 237, says: “Aus der obigen 
Darstellung scheint hervorzugehen dass die achaische Eidgenossenschaft 
nicht, wie wohl geschehen, als ein Staatenbund auzusehen sey, 
sondern dass sie vielmehr die Benennung eines Bundesstaats verdiene.” 
—Cf. also Heffter, Das Europaische Vilkerrecht, S§ 20, 21. 

2Cf. Polyb. xxiv. 5. 16. 
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appointed strategus, and again two years later when he 
succeeded in wresting Corinth from the Macedonians, 
and gaining it for the league. It was followed by 
Troezen, Epidaurus, Hermione, and other cities ; and 
ultimately the league included Athens, Salamis, Megara, 
Aegina, and all the Peloponnese, except Sparta, Elis, 
and a few of the Arcadian towns. 


The Aetolian league! was similarly an association of 
tribes. Its history is somewhat obscure; but it must 
have had a fixed constitution in the time of Philip and 
Alexander, seeing that Aristotle wrote a treatise on it. 
We find that it played an important part in the Lamian 
war (323-322 B.c.). After Alexander’s death, the 
Aetolians conquered Locris, Phocis, Boeotia, and parts 
of Acarnania, Thessaly, and Epirus, and got both the 
Amphictyonic Council and the Delphian oracle in their 
power. In 220 B.c. they defeated the Achaeans, who 
soon entered into an alliance with Philip. The war 
which ensued between the two leagues is commonly 
designated the Social war (220-217 B.c.). Later the 
Aetolian league suffered various vicissitudes of fortune. 

As to its constitution, there was a general council 
called the Panaetolium (Ilavarr#\uov),? which assembled 
every autumn,® usually at Thermum, to elect the 
strategus and other officers. The details of the ad- 
ministration were attended to by a kind of permanent 
council, or executive committee, termed the Apoclett 
(o« ’AroxAnTot).4 


In all these and similar confederacies, or alliances of 
a less comprehensive extent, the reciprocal rights and 
obligations of the members thereof were either explicitly 


1See Dubois, of. cit. pp. 185 seg. 

2 Livy, xxxi. 29, speaks of the “concilium Aetolorum quod Panae- 
tolium vocant” ; and, again, in xxxi. 32, he mentions the “ Panaetoli- 
cum concilium.” 

3 Strabo; x. 3. 2. 

4Polyb. xx. 1. 1.—Cf. Livy, xxxvi. 29 : “ Quum in concilio delec- 
torum quos Apocletos vocant....” 
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laid down in the special treaties respectively entered into 
between them, or were understood as following by a 
necessary and immediate implication from the avowed 
objects of the union. Of course, infractions were not by 
any means infrequent, but the principles were none the 
less recognized, and often forcibly and drastically insisted 
on. Thus the confederates were bound to help in war, 
and usually, as we have seen, by contingents or substi- 
tuted contributions of a predetermined amount. Fre- 
quently this duty devolved also on the allies of the 
confederates, that is, of course, when they were not for 
any urgent reason specifically excluded from the league ; 
though, as a general rule, express provisions on this 
matter were made in the major treaties. At the con- 
egress of Nicaea, the Aetolian ambassadors demanded the 
restoration by Philip of all the cities which had formerly 
been members of the Aetolian league. In reply, Philip 
pointed out that the Aetolians had not only plundered 
their enemies, but also their allies when at war with each 
other,—and even without a formal decree of the people ; 
that there seemed to be in their eyes no clearly defined 
line of demarcation between hostility and friendship. 
How then, exclaimed he, could they have any right to 
blame him if, as an ally of Prusias, he had acted in sup- 
port of his own allies against the Ciani, who had been 
allied to the Aetolians ?! 

The federal States or allies were prohibited from Asto _ 
concluding treaties with the common enemy, or from ie 
violating their engagement by establishing relationships 
with another State, even under pressure of an urgent 
cause. When Cleomenes was blockading the Isthmus, 
the Megarians, who had been members of the Achaean 
league, finding themselves cut off from the Achaeans, 
joined the Boeotians with the consent of the former. 
Discovering, however, that Boeotia was in a disorganized 
condition, and disapproving, moreover, of its constitu- 

1Polyb. xviii. 5: wd0ev obv e£eats Tovrous éyKadeiv viv, et hidos 
trdpxwv Aitwdrois eyo, Ipovoiov dé ctippaxos, erpaga te Kara 
Kuavov, Bonfav trois attov cuppaxors ; 
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tion, Megara again joined the Achaeans, whereupon the 
Boeotians made an attack upon the city.t_ When assist- 
ance was proffered to one State, and for reasons of 
political interest was transferred to an adversary or to 
a rebel, such act was esteemed a piece of deliberate 
treachery. During the decline of Sparta, the veteran 
Agesilaus hoped to resuscitate his country by expedi- 
tions to the East. He proceeded with his mercenaries 
to Egypt to assist the king, Tachos, in his revolt against 
Persia; but in the absence of the king his cousin, 
Nectanebis, rose and caused himself to be proclaimed 
king of Egypt. Agesilaus abandoned Tachos, and 
joined the usurper, “making the interests of his 
country,” as Plutarch says, ‘“‘the pretext for his extra- 
ordinary conduct, which we can hardly call anything 
better than treachery.” ? 


Right to In certain cases of extreme necessity and vital State 
ees interest, such as self-preservation, ancient States claimed 


the right to abandon alliances. Thus, Polybius is at 
pains to determine whether Aristaenus, in causing the 
Achaeans to renounce their alliance with Philip and join 
that of Rome, was a wise opportunist, or a traitor in the 
strict sense of the term. It is difficult, he says, to state 
exactly who is to be regarded, under certain circum- 
stances, as a real traitor. Obviously not all those who, 
at a time of tranquillity, make compacts with sovereigns 
can be considered such off hand ; nor, again, those who 
at a time of danger withdraw their country from existing 
Polybius on friendships and alliances, and transfer it to others. For 
and treachery, SUCH individuals have frequently been the authors of 
manifold advantages to their own States.* The historian 


PPolyb; x. 6 

2Plut. 4ges. 37: ovTw dy AaBwv tors prrGoddpors 6 ’"Aynoidaos 
3 \ ” / fg x NX LZ > / ‘ > / 
ao Tov Tdyw perertn tpds Tov NexravafBuv, ardrov Kat adAXoKétov 
Tpdypatos Tapakartppate TH TvppepovTe THS watpioos xpyordpevos, 
eel TaUTHS YE THS Tpopdrews apaipeHeions TS SiKaLdTaToV dvoya TIS 
Tpakews Tv mpodowia, 

3 Polyb. xviii. 13: tiva yap ws adAnOds rpoddrny Set vomifev od 
pac.ov aropyvacbat, ShjrAov yap ws ovte Tos €€ aKepaiov cuvvTife- 
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gives an example in connection with the circumstances 
under consideration. If Aristaenus, he argues, had not 
at this time opportunely caused the Achaeans to give up 
their alliance with Philip and unite themselves to Rome, 
it is clear that the entire league would have suffered 
utter destruction. But, as it was, this man and this 
policy were avowedly the means not only of procuring 
at the time the safety of individual Achaeans, but also 
the aggrandizement of the confederacy as a whole. And 
consequently he was not regarded as a traitor, but, on 
the contrary, was universally honoured as a benefactor 
and saviour of the country. Hence, Polybius infers 
that such a principle of conduct would be perfectly 
legitimate in the case of all others who might be obliged 
to adapt their policy and measures to the necessities of 
the hour.! Admitting the validity of this point of View, His criticism of 
he continues, Demosthenes, admirable as he is in many Demostheacs 
respects, might well be censured for having rashly and 
indiscriminately hurled a bitter accusation against the 
most illustrious of the Greeks.?, For he asserts that in 
Arcadia, Cercidas, Hieronymus, and Eucampidas were 
traitors to Greece for entering into alliance with Philip ; 
in Messene, the sons of Philiades, Neon and Thraylochus; 
in Argos, Mystis, Teledamus, one Mnaseas; in Thessaly, 
Daochus and Cineas; in Boeotia, Theogeiton and 
Timolas ; and many more besides being put in the 
same category. And yet, insists Polybius, all these men, 
especially those of Arcadia and Messene, had obvious 
and weighty reasons to advance in vindication of their 


pevovs TOV avdpov mpds Tivas, Bacireis 7 SvVaoTas Kowwwviav 
mpaypdrov evoews mpoddoras VopLorreov, oUTE TOUS KaTa TAS TepLo- 
Tdoers peraribevras TAS AUTOV marpidas ard TOV droKeypevov mpos 
etépas diAias Kal TUppaXias, ovde tovtous. moAddXovd ye dei. emeitou 
ye ToAhdKus ot TovovTOL TOV peyioTwY ayabov yeydvac aitioL, Tals 
idiaus Tatpiow. 


e x! L nm 5) 
L]bid.: 6 8 avrds av ein Adyos Kai wepi TOV GAAwY, do0L KaTA TAS 
TOV KaLpOV TepiTdvers TA TaparAjoa TovTOLs ToALTEvovTaL Kal 
TpaTrovety. 


2Cf. De corona, 43, 48, 295. 
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conduct.!. For it was by their bringing Philip into the 
Peloponnese and humbling the Lacedaemonians that 
these men, on the one hand, enabled all its inhabitants 
to breathe again and conceive the idea of liberty ; and, 
on the other, by recovering their cities and territory, 
which the Lacedaemonians had captured from the 
Messenians, Megalopolitans, Tegeans,and Argives, noto- 
riously raised the fortunes of their own countries.? In 
return for this they were obliged to refrain from making 
war on Philip and the Macedonians. Now had they 
done all this for merely personal reasons or base self- 
seeking, or even from a purely party spirit, they would 
have well merited to be branded as traitors.2 But if, 
while being faithful in their duty to their countries, they 
yet differed in their judgments of politics, and did not 
consider their interests to be the same as those of 
Athens, then Demosthenes is scarcely justified in stig- 
matizing them, on that account, as traitors. ‘‘ The man 
who measures everything by the interests of his own 
particular State, and imagines that all the Greeks ought 
to have their eyes fixed upon Athens, on the pain of 
being styled traitors, seems to me to be ill-informed, and 
to be labouring under a strange delusion,” “—especially 
so as the course which events in Greece took at the 
time has testified to the wisdom, not of Demosthenes, 


eee Th , A nw 4 5 nw 
1xvill. 14: ...KaiToe ye TavTWY pev TOV TpoELPNLEVWY avdpov 
A 5 , , \ , c 9 “ > c XN / 
Todd €xovtwv Adyov Kal Pavopevov vrEp TOV Ka? avtovs duxaiwv, 
A XA nw > > ’, A 7 
mAiotov de Tov €€ “Apkadias Kat Meconjvys. 


2 That is 338 8.c. after the battle of Chaeronaea. Polybius’ argu- 
ment is, of course, an ex post facto one ; and one may nevertheless urge, 
as is suggested by Shuckburgh, Te Histories of Polybius, vol. i. p. 213, 
note (to whose translation I am here and in other places indebted), 
that if Demosthenes’ advice had been carried into effect, these States 
might have been liberated from Spartan tyranny without necessarily 
falling under the subjection of Macedon. 


3Cf. Polyb. xviil. 15. 
4 [bid. xviii. 14: 6 6€ TavTa petpOv Tpds Td THS idias waTpidos 
7 \ / € ‘2 A ~ q > lA A 
cupdépov, kat mavras Hyotvpmevos Sety Tovs “EXAnvas droBXérevv pos 
? , > X\ itd / > “ > lal . XV LN 
AOnvaious, ei S¢ pj, Tpoddtas aroKaAGv, avoyeiv pou SoKet Kal TOAD 
Tapamratiew THS GAnGeEias. ... 
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but of the men above mentioned ; for Athens, by her 
opposition to Philip, suffered the crushing defeat at 
Chaeronaea. 


In ancient Italy there were institutions analogous to Confederations 
the Greek amphictyonies and religious associations. ! A"Qanianees 
Later we find confederacies? and unions founded as 
much for political reasons as for the practice of common 
worship. The conception of the underlying fides added 
greatly to the solemnity of the transactions in establish- 
ing these alliances, and to the recognition of their 
intrinsic force and binding character.? Not long after attiance 
the) expulsion of the kings, in 492 or 493 B.c., the Pcarc™ Rome 
Latin confederation (of whose earlier history little is league. 
known) consisting of thirty cities entered into a league 
with Rome‘ on a basis of equality. Dionysius 
assimilates the treaty to a symmachy (cvupaxia), and 
isopolitical arrangement ((co7oNreia) after the fashion 
of Hellenic practice. The record of this treaty, which 
existed at Rome on a brazen pillar down to the time 
of Cicero,> contained the name of Spurius Cassius as 
the consul who concluded it, and hence it is sometimes 
termed the ‘foedus Cassianum.’ There were two 
reasons for the formation of this alliance; in the first 
place, the Roman patricians were desirous of securing 
the assistance of the Latins against their own plebeians, 
and, secondly, the contracting parties were anxious to 
protect their territories more effectively from the 
menacing encroachments of their flourishing neigh- 
bours in the south, the Aequians and the Volscians. 

The thirty cities of the Latin association were at no 
great distance from Rome, and are supposed to have 


1Cf. Varro, vi. 25: “Latinae feriae a Latinis populis quibus ex 
sacris carnem petere ius fuit cum Romanis.”—See Livy, v. 1; xli. 16. 


?J. Beloch, Der italische Bund unter Roms Hegemonie (Leipzig, 1880). 
3 On fides and its influence on international relationships, see vol. i. 
pp. 391 seq. 
*Cf. Livy, di. 533 viii. 2, 4; Dion. Hal. vi. 215 viii. 70-77. 
°Cic. Pro Balbo, 23, 24.—Cf. Livy, ii. 23. 
Il. € 
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been the following :! Ardea, Aricia, Bovillae, Bubentum, 
Corniculum, Carventum, Circeii, Cora, Corbio, Corioli, 
Fortuna (or Foretii), Gabi, Lanuvium, Laurentum, 
Lavici, Lavinium, Nomentum, Norba, Pedum, Praeneste, 
Querquetulum, Satricum, Scaptia, Setia, Tellena, Tibur, 
Toleria, Tricrinum, Tusculum, and Velitrae. Between 
these cities and the Romans a perpetual alliance, as related 
by Dionysius, was established to the following effect :— 
Terms of the ‘That there shall be peace between the Romans and 
convention. all the Latin cities so long as the heavens and the earth 
shall remain in the same position. 
‘That they shall not make war nor cause war to be 
- made against each other, nor permit each other’s 
enemies to pass through their respective territories. 
‘That in case of attack they shall aid each other with 
all their might, and all plunder and booty captured by 
their allied forces shall be shared equally between them. 
Sala That disputes arising - out of private contracts 
‘between their respective citizens shall be determined 
¥ within ten days by the tribunal of the city where the 
contracts in question were entered into. * 
‘That nothing shall be added to this compact, and 
’ nothing taken away without the mutual consent of the 
contracting parties.’ 


1 This list is based on Dion. Hal. v. 61 (Ed. Reiske), together with 
Niebuhr’s emendations. 

2 Dion. Hal. vi. 5. —Ct. Live ai.)33) “Ihe statement of Dionysius 
is as follows : "Hv 8 ra ypaupevra e ev Tals ov OnKaus TOLdoe* *‘Popacous 
Kal Tais Aativey ToAeow am do aus epryvqy mpos dd diAovs coTw, 
peXpls Gv ovpaves Te Kal yn THY abriy oTdoLVv Exwou Kal payre avtot 
TodepeliTor av mpos GAAnXovs, pjTE a Aobev Todepious erayeTwoay, 
pare Tots erupépovre TOAEMOoV odobs TapexeTurav arpadeis* Pon bei- 
Toody TE TOIS, ToAepoupevors amrdon Ovvapet, Aadbpov Te Kal Actas 
THS €K TOAEUMY KOLVOV 7 ov AayxaveTooay HEpos EKaTEpOL’ TOV Te 
iiwTiKav cup Podaiwy at Kpioes ev TpEpaus yeyver Ducav déka Tap’ 
ols av yevnta Td crvpPBddrasov. Tats dé crv OjKaus Tabraus padev 
eeoTw mpoo Geivar pnde aeAciv am’ avtav, 6 Te av py “Pwpatios Te 
kat Aativous aac. Soxy. 

3Qn the interchange of national rights, and the competence of 
courts with regard to contracts between subjects of different States, 


see vol. i. pp. 295 5¢9. 
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It appears, further, from a work of Cincius! (who 
lived in the time of the second Punic war), quoted by 
Festus,? that there was an additional provision of 
importance in the establishment of this confederacy, 
namely : 

‘That the command of the allied armies shall bev 
exercised by the Roman and Latin generals alternately.’ 

At about 485 B.c. the same Spurius Cassius entered Alliance 
into a similar alliance with the Hernicans, a Sabine Decco Rome 
people, whose territory was situated south-east of Hericans. 
Praeneste, and not far from Rome. They probably 
possessed some sixteen cities, of which the only names 
now known to us are Anagnia, Alatrium, Ferentinum, 
ana, yerulac..' Like the Latins they had been ‘the 
dependent allies of Rome under the last Tarquinius; 
but on the establishment of the Roman common- 
wealth they, too, severed their relationships with Rome, 
and now joined the league on more favourable terms 
for the purpose of mutual protection against the 
ageressive Aequians and Volscians. An important 
point to notice in this case is that the confederacy 
was, by the admission of the new members, extended 


1 De consulum potestate. 


2 Praetor ad portam : “ Cincius ait Albanos rerum potitos usque ad 
Tullum regem : Alba deinde diruta usque ad P. Decium Murem cos, 
populos Latinos ad caput Ferentinae, quod est sub monte Albano, 
consulere solitos, et imperium communi consilio administrare. 
Itaque quo anno Romanos imperatores ad exercitum mittere oporteret 
iussu nominis Latini, complures nostros in Capitolio a sole oriente 
auspiciis operam dare solitos.”—With regard to Cincius, Arnold says: 
““ His statement which bears on the face of it a character of authen- 
ticity, is quite in agreement with what Dionysius reports of the treaty 
itself, and only gives an additional proof of the systematic falsehood 
of the Roman annals in their accounts of the relations of Rome with 
foreigners.” (T. Arnold, History of Rome, 3 vols. (London, 1871), 
Wal. 1, (1p. 12:7, note 4.) 

Of course the expression ‘quo anno’ in the above passage does 
not necessarily warrant the conclusion that the Roman and Latin 
generals enjoyed the supreme command of the combined forces every 
other year; but it is highly probable that such was the arrangement 
until the accession of the Hernicans to the league, when the period 
of the command was limited to one year in three. 


Rights and 
duties of 
Roman 
confederates 
and allies. 
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beyond merely ethnic limits. Amongst the provisions 
of the treaty,! there was a clause securing to the 
Hernicans an equal portion, that is one-third, of all 
lands taken by the confederate armies.’ 


From these typical examples of alliances (that is, at 
least, those concluded in the earlier history of Rome), 
we may realize what were considered to be the most 
important rights and obligations of confederates and 
other allies in their relationships with Rome. Each 
member retained in form its own legal system; for 
before the Social war, Latin law was not necessarily the 
same as that of Rome. Ultimately, however, private 
law became in form as in matter substantially the same 
throughout all Latium. No subject of any of the 
constituent States could be enslaved within the territory 
of the league. Thus, as an application of this principle, 
the law of the XII. Tables provided that if a creditor 
wanted to sell his insolvent debtor, he must be taken 
and sold beyond the boundary of the Tiber. Again, in 
the second treaty between Rome and Carthage® it was 
stipulated that if any citizen of a State allied to Rome 
be taken prisoner by the Carthaginians, he should 
regain his freedom on entering a Roman seaport. Any 
Latin was entitled to settle.anywhere within the limits 
of the confederacy. The Romano-Latin confederates 
retained their sovereignty and independence; whilst the 


1 Dion. Hal. viii. 69, 72, 74. 

2In reference to this clause Livy says: “Cum Hernicis foedus 
ictum, agri partes duae ademtae”’ (il. 41),—that by the treaty the 
Hernicans were deprived of two-thirds of their own land,—whence, 
it is evident, Livy followed a Roman annalist whose strikingly 
inaccurate statement was either due to gross carelessness, or to a 
perverted sense of patriotism and @ priori assumption of Roman 
predominance and unrestrained dictation of terms. At this period, 
at least, Rome did not enjoy and could not claim anything like an 
overwhelming preponderance in international relationships. It may 
be said, in general, that the transactions between Rome and alien 
communities were on a more equal footing than would appear from 
the exaggerated or suppressed accounts of jealous partisans. 


3 See infra, chap. xvii. 
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league of the thirty communities as such preserved also 
its own autonomy. There appears to have been no 
prohibition as to the liberty of either Rome or Latium 
to undertake on its own account an aggressive war; 
and the Latin federal council—the hegemony of Rome 
notwithstanding—very probably took part in delibera- 
tions regarding the commencement of war or the con- 
clusion of peace by the combined league.1 In the later 
constitution of the league, however, Rome’s ascendancy 
was more firmly established. The Latin members were 
deprived of the right to make war and treaties with 
foreign nations. ‘The supreme command of the com- 
bined army was exercised exclusively by Rome, and the 
staff-officers of the various contingents were therefore 
appointed by the Roman commander-in-chief. ’ 

In 340 B.c. all the Latin cities as well as the Cam- Dissolution 

5 5 of the 
panians revolted against Rome. The Romans  sub- confederacy. 
sequently gained a decisive victory near Tripanum, and 
the Latin league was thus dissolved. It was transformed 
from an independent political confederacy to a religious 
festal association. Separate perpetual alliances between 
Rome and the several towns began to be made. 

In general, in the later history as in the earlier, when Various rights 
two States concluded a treaty of alliance, their existing *1293"° * 
confederates were ipso facio included therein,—unless it seneral. 
was expressly stipulated to the contrary—and were 
often mentioned by name.? Thus in the first treaty Inclusion of | 
between Rome and Carthage (509-508 B.c.) it was SE cean i 
agreed that there should be friendship between the ‘isnatories. 
Romans and their allies on the one part, and the 
Carthaginians and their allies, on the other ;4 and ina 
treaty of some two centuries later between the same 
parties, the Carthaginians specially added the Tyrians 


1Cf, Mommsen, Rémische Geschichte, vol. i. bk. i. chap. vii. 

2Cf. Mommsen, ibid. bk. ii. chap. v. 

Cr Polyb. ui. 21. 5. 

4 Polyb. ili. 22: emt toicde duAtav ctvar “Pwpyaiors Kal Tots ‘Pwpaiwv 
ovppdxos kat Kapyndoviows Kal tois Kapyndoviwy ovpydxous.—For 
the entire treaty, see infra, chap. xvii. 
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and the township of Utica;’ and, again, in a further 
treaty between the same (241 B.c.), it was laid down 
that the allies of neither of the parties should be 
attacked by the other.” 

In many cases, also, we find provision made for the 
inclusion into the alliance of future confederates of 
the contracting parties. For example, in the engage- 
ment entered into between Hannibal and Philip V. of 
Macedon (215 B.c.), the Carthaginians undertook to 
give Philip and his allies their own support, that of all 
their existing allies and subjects, and also of all such 
others in Italy as would hereafter become their allies.* 
Similarly, the Macedonians engaged to support the 
Carthaginians, and their allied cities together with their 
future confederates in Italy. Where, however, no 
such specific provision was made, it was a controverted 
question whether the conditions of the treaty were 
applicable to any new allies. No doubt, in such un- 
certain circumstances considerations of utility and 
political interest would actuate States to adopt one view 
or the other, when manifestly in consonance with their 
particular aim for the time being. Polybius, who, on 
the whole, is representative, in questions of international 
law, of the most enlightened opinions current in his 
time (without, however, falling a prey to the high 
imaginings of philosophical idealists), held that future 
allies were bound by the conditions, on the ground 
that they contracted their union with open eyes, and 
threw in their fortunes or misfortunes with the 
States whose alliance they sought. Thus, in the 


1 Polyb, iii. 24: emt toicde didiay efvar “Pwpaious kat Tots ‘Pwpatov 
TUppaX ous Kal Kapxyéoviwv cat Tupiwoy Kai Itvkaiwy djuw Kat Tots 
TOUTWV TUM pA XOLS. 

2Polyb. ili. 27: THv aopdAcav tirdpxev wap’ Exatépwv Tois 
EKATEPWY TUPLAXOLS. 

3 Polyb. vil. g: ... Kal t7d TOV GAAwY, boot av yéevwvTat TVppaxoL 
5) A 9 , , , ? bs X 
ev tots Kat’ "ItaXiav Toros TovTots. 

4 [bid.: Kat rpds ovotivas Hiv av yevntar diAdia Kal cvppaxia ev 
TAVTH TH XOPA. 
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disputes arising between Rome and Carthage after 
the first Punic war, the Romans alleged that in the 
treaty of 241 B.c. the clause stipulating that ‘the 
allies of neither party should be attacked by the other’ 
did not apply merely to the then existing allies, as 
the Carthaginians interpreted it; for in that case a 
provision would have been inserted to prohibit each 
party from making new alliances, or to exclude sub- 
sequent allies from the operation of the treaty ; and 
since neither of these provisions was made, it was 
obvious that not only the then existing allies, but also 
all subsequent ones, were entitled to the enjoyment of 
mutual security.t_ Polybius remarks that this conten- 
tion was quite reasonable,—o 6) kat wavtws dy etkos etvat 
dogeev :” for it is improbable, on the one hand, that 
they would have concluded a treaty depriving them- 
selves of the power to establish such alliances as appeared 
to be to their advantage, and, on the other, it is equally 
unlikely that, had they entered into alliances of this 
kind, they would have denied support to their con- 
federates. At all events, the clause that ‘neither shall 
enlist soldiers in, or impose contributions on, the 
provinces or allies of the other, and all alike shall be 
secure of attack from the other side,’ was justly regarded 
as referring also to subsequent allies.® 
Sometimes it was agreed that the allies of each of the Prohibitive 


1 
contracting parties should not be taken into alliance SNe 


1Polyb. iii. 29: Kat pay ev tats mept Lkedias ovvOnKas 7 
€yypamtov, kadarep KaKxeivo. haciv, irapxev Tols dupotépwv cup- 
paxos THv Tap’ Exatépwv aopddeav, ovk attois povov Tots TOTE 
TUPPAXOVTE, KaOdamrep ETOLOVVTO THV exdoxijV ol Kapxndovioe ™pooe- 
KELTO yep ay Tow 7d pa TporAapBdvev Erépovs TUPPAXOVS Tapa 
TOVS imdpxovras, 7) 78 pay rapadapPdver bat Tovs boTepov mpoohn- 
Gévtas TovTwy Tov ow Enka. ote b€ TovTwv ovderepov eypagn, 
mpopaves ay OTL TaaL Tois ExaTeépwv TUPPGXOUS, Kat Tols ovo. TOTE 
kal Tots peta TadTa tporAnPOnoopevors, THY Tap’ adupotv dopareav 
del déov tv vrapxey, 

2 bid. 

3 Polyb. iii. 27.—On this question of subsequent allies, Grotius is 
not fully decided, though he appears to incline to the negative 
opinion. 
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with the other. Thus, in the above-mentioned treaty 
of 241 B.c. there was a stipulation to the effect that 
neither signatory should make any compact of friend- 
ship with the allies of the other,—pyde tpochapBavew eis 
diriav Tovs aAAjAwY cUEMaxous.* 

As to the more obvious obligations of confederates, 
they were bound expressly or impliedly to render 
adequate assistance in war;? very often a certain 
contingent of men, or vessels, or arms was prescribed 
in each case. Polybius, discussing the Roman constitu- 
tion at the epoch of Cannae, 216 B.c., and speaking of 
the functions and powers of the consuls, says that it 
was within their competence to impose on the allies 
such levies as they thought proper,—«at yap émirarrew 
Tois Tumpaxwois TO doxovv...® And, again, when later the 
enrolment and composition of the Roman army are 
under his consideration, he remarks that the consuls 
made a requisition to the magistrates of the allied 
cities in Italy, declaring what allied troops were to 
serve, the number required, and the time and place at 
which the men selected should appear.“ Of course, 
the contingents or contributions expected were not 
fixed in an arbitrary manner, but were proportioned to 
the size and capabilities of the respective States. 

Further, allies were debarred from concluding treaties 
with the common enemy ; but if such a treaty should 
be entered into, it was not to be made on such terms 
as would prevent the giving of due aid to the previously 
allied States. For example, in the treaty between Rome 
and Carthage, 279 B.c., there was a provision that if 
either the one party or the other contracted an alliance 
with Pyrrhus, they were both to do so on such con- 
ditions as not to preclude the one from affording 


1Polyb. iii. 27. 2 Diodor. xiv. 101. 3 Polyb. vi. 12. 


4Polyb. vi. 21: ...0f Tas tratous dpxas exovTes TapayyeAAover 
Tots dpxovor Tois awd TOV Cvppayxidwv ToAEwY Tov ex THS ITaXéas, 
e€ dv av BotvAwvtar cvotpatevery Tos Tvppdyxovrs, SiacaovvTes TO 
TAROos Kal tiv Hpepav Kal Tov TOrov eis Ov SenoeE TapEivar TOS 
kexpysevovs.—Cf, Liv. xxvi. 24. 
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assistance to the other, in case its territory should 
be attacked.1 Again, some sixty years later, Hannibal 
having obtained possession of Clastidium by the treachery 
of a certain Brundisian, to whom the Romans had 
entrusted it, found subsequently that some Celts who 
lived in the fork of the Padus and the Trebia, while 
pretending to have made terms with him, were de- 
spatching messages at the same time to the Romans, in 
the hope that they would thus secure themselves from 
the injury of both sides.” Hannibal accordingly sent 
two thousand infantry along with the Celtic and 
Numidian cavalry with orders to lay waste their territory 
as a punishment for the breach of their obligations to 
him. Again, in the treaty between Hannibal and 
Philip V. of Macedon, it was agreed that they would 
be enemies to their respective enemies, excepting those 
with whom they were already in alliance ; and Philip’s 
ambassador specifically engaged to take the side of 
Carthage against Rome, whereas Hannibal undertook 
that, if he should eventually conquer Rome, he would 
insist on such terms as would prevent the Romans from 
making war on Philip. So that the seventh article was 
couched thus: ‘If the Romans ever make war on you 
or on us, we will aid each other in such war, according 
to the need of either’;* and the eighth article : ‘So 
also if any other nation whatever does so, always 
excepting kings, cities, and tribes with whom we have 
sworn agreements and friendships.’ 4 
But if allies were bound to share in the burdens of Rights of 

war, they were also allowed to partake of the benefits ™"'* 


1 P i aN 7 Lad , IL “A 4 
olyb. il. 25: eav ovppaylay rovdvtas rpds Uvppov éyypamrov 
Toto Ouray apporepor, iva é&y BonGeiv dAAjAaS ev TH TOV Tode- 
povpevov Xapa. 
2 [bid. iii. 69: ... Kal werenopévors TH ToLot’TH Tporw THY Tap’ 
apdotv dopadeav abtois trapéev.... 
3 Polyb. vii. g: éav b€ aipwvrat ‘Pwyator rpos bpas rodeuov 7 
mpos vpas, BonOjoopev dAAnAOLs cis TOV TdAEHOV, KADdS av éxare- 
5 , 
pous 7) xpeia, 
. ‘ ] » / / 
4 [bid.: opoiws b€ Kai édv tives dAAOr ywpis Bacrhéwv Kal rédAewv 
Nir ~ a Xx a ¢ > o X\ Xx i = 2 
Kal Ovdv, mpds & jpiv eiowy Spkor kat pudtou.—Cf. Liv. xxvi. 24. 
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of a ‘dives victoria.”!_ In the plunder of Sicily, for 
example, the Romans shared equally with their Italian 
allies. And at the conclusion of the fourth Samnite 
war, the Campanians received as their portion of the 
spoil a considerable part of the coast of the gulf of 
Salerno, which had previously been in the possession 
of the Samnites ;—this, at least, appears from Livy’s 
statement that the Roman colonies of Salernum and 
Buxentum, established subsequent to the second Punic 
war, were settled on land which had belonged to Capua.” 
In a conference between Julius Caesar and the German 
chief, Ariovistus, the former stated that it was the 
custom of the Roman people to desire not only that its 
allies and friends should lose none of their property, 
but that they should also be advanced in influence, 
dignity, and honour.’ And, as Cicero asserted, Rome 
made war, for the sake of her allies, on Antiochus, 
Philip, the Aetolians, the Carthaginians, though she 
had not herself been injured or provoked by them.* 
Hostilities against Antiochus and the Aetolians were 
commenced on behalf of the Rhodians, and Eumenes, 
king of Pergamus ; against Philip, on account of the 
Athenians and others. The first Punic war (265-242 
B.c.) was undertaken by Rome ostensibly to defend the 
people of Messana in Sicily ; the second (218-202 B.c.) 
originated owing to Carthaginian aggressions on the 
Spanish city of Saguntum, which was an ally of Rome ; 
in the third (146 B.c.), the Romans defended their ally 
Masinissa, king of Numidia. 


1 Liv. xxxvii. 53: “‘neminem digniorem esse ex soclis vestris, qui 
bello a vobis parta possideat.”—xxxvil. 54: “est enim deum benigni- 
tate non gloriosa magis quam dives victoria vestra;...licet ergo 
vobis et praemiis belli ditare socios et non decedere instituto vestro.” 

2 Liv. xxxiv. 45. 

3 Caesar, De dell. gall. i. 43: “Populi Romani hanc esse consue- 
tudinem, ut socios atque amicos non modo sui nihil deperdere, sed 
gratia, dignitate, honore auctiores velit esse...” 

4Cic. Pro leg. Manil. 6: “...si propter socios, nulla ipsi iniuria 
lacessiti, maiores nostri cum Antiocho, cum Philippo, cum Aetolis, 
cum Poenis bella gesserunt. .. .” 
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Gradually Rome, even in her earlier leagues, like Assumption by 
Athens and Sparta in the case of their respective con- eee 
federations, assumed the hegemony, and often arrogated whi 
to herself the right to decide questions of peace and of developed into 
war, claimed the exclusive command of the combined ’""8"™ 
forces, and appointed her own military officers and other 
administrative officials to be at the head of the common 
affairs. Booty captured in war was not always equally 
divided. Auspices came to be taken in the Capitol 
in the name of the entire league. Various additional 
encroachments were step by step made by Rome to 
such an extent that what was originally a foedus aequum 
degenerated virtually into a foedus iniquum, which was 
the usual preliminary to bringing about the complete 
subjection of her allies. A clear manifestation of this 
policy is discernible in the affairs consequent on the 
first Samnite war. In 343 B.c. the Campanians appealed 
to Rome and Latium,’ between whom an alliance then 
subsisted, to protect them against the aggressions of 
the Samnites. The latter were soon after defeated, 
and in 340 B.c. Rome concluded a separate peace 
with them. The political position in Italy became 
thus greatly modified. The Latins, with whom Rome 
was still in alliance, continued the war against the 
Samnites ; and, in accordance with the terms of their 
previous compact, they were entitled to call upon the 
Romans to help them. One can hardly wonder that 
Livy’s account” is based on the assumption that the 
Latins were the dependent allies of Rome, and that the 
war was really due to a revolt on their part. But as 
it has already been shown, from the text of Dionysius 
and the authority of Cincius, the Latins enjoyed the 
right of making war, independently of any sanction 


1 Livy, vil. 31, says that Capua solicited the support of the Romans 
alone, and obtained it in return for a surrender (deditio) to, and recog- 
nition of, the sovereignty of Rome. But this statement is probably 
untrue. In fact the whole account of the Samnite and Latin wars 
appears to have been grossly garbled by the Roman annalists. 


2 vill. 2. 


A Latin 
proposal 
rejected. 
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from Rome; at least, no provision to the contrary 
appears. In the internal affairs of Rome, there was a 
tendency in the aristocratic party to make concessions 
to the plebeians; but this spirit did not extend so 
readily to her foreign relationships. The concessions 
which had been granted to the Roman soldiers were 


. denied to their Latin comrades. 


A change in the relationships between Rome and 
Latium seemed inevitable at this juncture. Ata general 
conference of the Latin cities, a proposal was made for 
establishing a more thorough union with Rome, and 
twelve commissioners were accordingly despatched to 
convey the resolution.? The substance of this was that 
the two parties should be completely united ; that they 
should be governed jointly by two consuls or praetors, 
one to be chosen from each side; that there should be 
one senate consisting of an equal number of Roman 
and Latin members; that there should be a common 
sovereign assembly, in which Rome was not to pre- 
ponderate in regard to the number of tribes ; further, 
they were willing that Rome should be the capital 
of the combined nations, and the seat of the central 
government. And probably they also suggested that 
the Latin Jupiter of the Alban Mount should in all 
respects be regarded as equal to the Roman Jupiter 
of the Capitol; that the consuls of the united con- 
federacy should, on taking up office, offer their vows 
to both, and, on return from victory in the field, that 
they should proceed in triumph to the temples of both 
without drawing any disparaging distinction.’ L.Annius 
of Setia, one of the Latin praetors and the principal 
delegate, set forth before the senate, assembled in the 
Capitol, this proposal. To accept these terms, however, 
was considered tantamount to a sacrifice of national 
independence and national pride, apart from the im- 
plication of sacrilege in permitting aliens to have access 
to the temple of Jupiter. Hence the proposition was 


1 See supra, p. 34. 2h iy. Vill. 5. SCE Jhivs xx. (637k xis ie 
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disdainfully rejected ; and T. Manlius Torquatus, one 
of the newly-elected consuls, remarked that if the 
senate were so regardless of its dignity as to receive 
the law from a man of Setia, he would come armed 
into the senate-house, and would plunge his sword into 
the body of the first Latin he saw there. Then turning 
to the image of Jupiter, he exclaimed: ‘“ Hear, O . 
Jupiter, these impious proposals! Hear ye them, 
O guardians of human and divine law! Wilt thou, 
Jupiter, suffer to behold alien consuls and an alien senate 
within the sacred precincts of thy temple, as though thou 
wert thyself vanquished and made captive ?’”? 

The Latin war eventually followed, and resulted 1n Dissolution of 
the submission of the cities of Latium;—so that the jis.2"" 
Latin league was entirely broken up. The previous 
alliance established on a seemingly equal footing was 
converted into the vanquished party’s subjection to 
Rome. With regard to the cities of Latium in general, 
the policy of segregation was adopted by Rome; in 
accordance with which it was laid down that henceforth 
there should not be any common meetings, assemblies, 
or councils for any two or more of the surrendered 
cities, and, moreover, that they should be in the position 
of aliens to one another, with no reciprocal rights of 
connubium and commercium.? Apart from this general 
policy, and from the point of view of the position of 
the cities with regard to Rome, each one appears to have 
been considered separately, and treated as considerations 
of justice or expediency determined.? Some of the 
Latin towns, indeed, such as Tibur and Praeneste, were 


1 Liv. vill. 5: “Audi, luppiter, haec scelera, inquit, audite, Ius 
Fasque ; peregrinos consules et peregrinum senatum in tuo, Iuppiter, 
augurato templo captus atque ipse oppressus visurus es?” ” 


*Liv. villi. 14: “Ceteris Latinis populis connubia commercia- 
que et concilia inter se ademerunt.””—Cf. Rome’s similar action in the 
case of the Hernicans, after their revolt, in the second Samnite war 
(Liv. ix. 43); and in that of the Macedonians after the battle of 
Pydna (Liv. xlv. 29). 


3 [bid. 
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accorded a certain independence, and were permitted to 
retain their own laws and magistrates. Roman garrisons 
occupied others, like Velitrae, under the name of 
colonies. A few, such as Aricia, Pedum, Nomentum, 
enjoyed an intermediate position, remaining in their own 
territory, and continuing their national usages, but 
Origin of Latin under the control of a Roman prefect. The greater 
ean portion of the Latin population was admitted to a 
qualified Roman citizenship, being debarred from the 
political privileges inherent in the ius suffragii, but not 
from the commercium and connubium. Such was the 
origin of Latin citizenship, Latium, or ius Latii.' 
Character of It was remarked above that the foedus aequum tended 
ue earth invariably to be transformed into the foedus iniquum. It 
with foreign ~~ will be well, in this connection, to say here a few words 
on the relationships of Rome with foreign States in 
general. As has already been pointed out, the pacific 
relationships of Rome with other countries may be 
Bee oneline) classified into those of alliance, including amicitia, 
of dependence, Z0Spitium publicum, foedus, soctelas 3 ane those of depenc- 
ence, including municipium, colonia, provincia. This is, 
of course, more of the nature of a theoretical division, 
seeing that in actual practice the foedus was susceptible 
to so many gradations as to be applicable to States in 
subjection to Rome, as well as to those enjoying 
complete independence and autonomy. And in this 
respect it is extremely important to bear in mind the 
profoundly modified—in some matters distinctly revolu- 
tionary—practices of later Rome in contrast to those 
which obtained in her earlier history. But, broadly 
speaking, we may distinguish, as the Romans themselves. 
Kinds of were in the habit of doing, three kinds of foedera,—the 
eee foedus aequum, the foedus minus aequum, and the foedus 
Classification iniguum. ‘Thus Livy relates that in 193 B.c. Menippus, 
areal the ambassador of Antiochus, in the course of an 
ambassador. address to the senate, recognized this discrimination as. 
insisted on by the Romans, and drew to this effect a 


*On this subject, see vol. i. pp. 256 seg. 
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threefold distinction regarding international relation- 
ships in time of peace. There are three kinds of 
treaties, he observed, by which Kings and States 
contract bonds of friendship between each other :—One 
is when terms are dictated to a people vanquished in 
war,—for after all their possessions have been sur- 
rendered to the victor he has the sole power of judging 
and determining what portion of the property the 
conquered party shall hold, and of what they shall be 
deprived. The second is when parties equally matched 
in war conclude a treaty of peace and friendship in 
terms of equality,—for then demands are proposed, and 
restitution effected reciprocally, by means of a con- 
vention ; and if, in consequence of the war, confusion 
has arisen with respect to any part of their property, the 
controversy is adjusted by reference either to ancient 
rights or to the mutual convenience of the parties. The 
third kind is where parties who have not been foes 
meet to establish a friendly union by a treaty of alliance, 
—in which case there is neither a dictation of, nor sub- 
mission to, terms, but simply a mutual agreement." 

But the Roman policy of making theoretical concep- Theoretical 
tions, and even previously applied distinctions, subser- (yngtons 
vient to the general interests of the State, and to the to practice. 
particular necessity of each case, is shown in the way 
T. Quinctius Flamininus, ‘the father and deliverer of 
Greece,’ disregarded the distinctions of the Syrian envoy, 
and laid down two conditions without which Rome would 
never treat with Antiochus, namely, that the king of 


1 Liv. xxxiv. 57: “Esse autem tria genera foederum, quibus inter 
se paciscerentur amicitias civitates regesque: unum, quum bello 
victis dicerentur leges; ubi enim omnia ei, qui armis plus posset, 
dedita essent, quae ex iis habere victos, quibus multari eos velit, ipsius' 
ius atque arbitrium esse ; alterum, quum pares bello aequo foedere in 
pacem atque amicitiam venirent; tunc enim repeti reddique per 
conventionem res est, si quarum turbata bello possessio sit, eas aut ex 
formula iuris antiqui aut ex partis utriusque commodo componi ; 
tertium esse genus, quum, qui nunquam hostes fuerint, ad amicitiam 
sociali foedere inter se iungendam coeant; eos neque dicere neque 
accipere leges ; id enim victoris et victi esse.” —Cf. idid. xxxvii. 1 and 8. 


The /foedus 
aequum. 
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Syria should agree to Rome’s intervention in the 
political affairs of the towns of Asia, and to her estab- 
lishment of alliances with them, in case he was not 
prepared to confine himself within the limits of Asia ; 
and, on the other hand, if he objected to such interven- 
tion, that he should himself keep entirely out of Europe. 
In any case the ‘dignitas’ and the ‘utilitas’ of the 
Roman people were always to be consulted, and 
proceedings conducted accordingly.” 

The foedus aeqguum constituted a defensive and offen- 
sive alliance, ostensibly on a basis of legal and political 
equality, of which the fundamental provision was the 
agreement to accept the same friends and enemies, “ ut 
eosdem amicos atque inimicos foederati haberent.” 
This arrangement implied the freedom, independence, 
and sovereignty of the foreign State with regard to 
Rome. Polybius often uses the word ‘autonomy’ 
(avTovouia) to express this condition, whereas a Latin 
writer employs such expressions as ‘immunitas,’ 
‘libertas,’ ‘legibus suis uti,’ and the like. The word 
éevOepia (‘liberty ’) is also used as practically equivalent, 
though in Greek writers there is in it usually an impli- 
cation of liberty in the sense of the condition of a 
democratic government.* Thus the customary formula 
adopted by Polybius to express the granting of 


autonomy is, —agoupijrous, apopoAoynrous, €devOépous ovTas, 


1Liv. xxxiv. 58: “...unam, si nos nihil, quod ad urbes Asiae 
attinet, curare velit, ut et ipse omni Europa abstineat ; alteram, si se 
ille Asiae finibus non contineat et in Europam transcendat, ut et 
Romanis ius sit Asiae civitatium amicitias et tueri, quas habeant, et 
novas complecti.” 


2 Tbid. 


S Ch) ive Xxx, 92. 15)5) XXX; “AGS eeRvil 82050 see eee 
sly. 2G, etc: 

4 As to the relationships of avrovoyia and éeAevbepia, cf. Mommsen, 
Rim. Staatsrecht, vol. iii. p. 658, where he says: “Die avrovopia 
deckt sich insofern mit der eAevGepia, als die gleiche Rechtsstellung 
bei der eXevfepia von Seiten der souveranen Gewalt der Burgerschaft, 
bei der atrovopia von der des eigenen Volksrechts aufgefasst wird und 
beide werden daher haufig combinirt.” 
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TONTELAlS Kal VvOMOIS Xpw_evous Tois TaTplo.s’ (freedom 
from tribute or taxation, and enjoyment of their ancestral 
laws and institutions), whilst in Livy we find such 
terms as ‘“liberos, immunes, suis legibus esse iubere 
Achaeos.””” 

The foedus minus aequum conferred on Rome a certain 
measure of sovereignty with regard to the other con- 
tracting party,—at least, she acquired thereby a distinct 
preponderance or hegemony. This is shown by such 
a frequently recurring formula as ‘ maiestatem populi 
Romani conservanto,’ emphasizing the recognition by 
the other States of Roman ‘majesty,’ or supremacy. 
Proculus, distinguishing in the Digest between sove- 
reignty and subjection, and pointing out that a State 
may enjoy full sovereignty though in alliance with 
Rome, yet makes use of the expression ‘ maiestatem 
comiter conservaret’;*? at the same time he says 
nothing of the correlative obligation of Rome. Simi- 
larly, in the articles of peace concluded with the 
Aetolians, 191 B.c., the first clause is to the effect that 
the Aetolian peoples were to respect conscientiously the 
empire and majesty of Rome, “...impertum maiesta- 
temque populi Romani gens Aetolorum conservato 
sine dolo malo.” + Respecting formulas of this character 
Cicero offers the following explanation. The expression 


MPalyb. iv. 25. 7. 

2Liv. xxxill. 32. 5; and cf. the other passages, last cited, of Livy. 
Seneca, De benef. v. 16, makes use of similar phraseology: “ Achaeis 
Rhodiis et plerisque urbibus claris ius integrum libertatemque cum 
immunitate reddiderat,” as does Caesar, De dell. gall. vii. 76: 
“ civitatem eius immunem esse iusserat, iura legesque reddiderat.” 


3 Dig. xlix. 15 (de captiv.), 7.1: “ Liber autem populus est is, qui 
nullius alterius populi potestati est subiectus : sive is foederatus est item, 
sive aequo foedere in amicitiam venit sive foedere comprehensum est, 
ut is populus alterius populi maiestatem comiter conservaret, hoc 
enim adicitur, ut intellegatur alterum populum superiorem esse, non 
ut intellegatur alterum non esse liberum ; et quemadmodum clientes 
nostros intellegimus liberos esse, etiamsi neque auctoritate neque digni- 
tate neque viri boni nobis praesunt, sic eos, qui maiestatem nostram 
comiter conservare debent, liberos esse intellegendum est.” 

eas XXXVI, (TT 

II. D 


The foedus 
Minus aeguune. 


The foedus 
inxiquum. 
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‘conservanto’ (that is, they must aid in maintaining), he 
points out, which is used more often in statutes rather 
than in treaties, refers to one who commands, not to 
one who supplicates. And when there is an injunction 
that the ‘dignity’ of one of the parties is to be main- 
tained, no mention being at the same time made of the 
other, that nation is, of course, placed in a higher rank 
and position, the dignity of which is safeguarded by the 
sanction of the treaty. Further, ‘comiter’ (a word 
which frequently accompanies ‘ conservanto’) signifies 
not ‘jointly’ (like ‘communiter’), according to the 
interpretation sometimes made by those who tried to 
extricate themselves from the obligations established by 
the engagement, but rather ‘cordially.’ } 

In the case of this class of treaties, the nations allied 
to Rome necessarily abandoned a portion of their sove- 
reignty, if not as regards their internal affairs, at least 
in their foreign relationships ; for their transactions of 
external diplomacy were virtually in the hands of the 
Romans. Thus they were not really ‘ populi liberi’ ; 
they exercised rather a semi-sovereignty, a ‘ dubia 
libertas.. They were gradually subjected more and 
more to Rome, so that their monarchs became practi- 
cally agents of Roman supremacy, ‘ reges inservientes,’ * 
or ‘subreguli,’ who were in some cases watched over, or 
actually supplanted by Roman praefeci, or procuratores. 

The foedus iniquum established the complete depend- 
ence on Rome of the State contracting this kind of 
treaty, and usually contained some such expression as 
‘in dicione populi Romani.’ Thus, about 317 B.c., in 
the course of the second Samnite war, the Teatians of 
Apulia, on account of intestine dissensions in their 


1Cic. Pro Balbo, 16: “ Primum verbi genus hoc ‘conservanto,’ quo 
magis in legibus quam in foederibus uti solemus, imperantis est, non 
precantis. Deinde, cum alterius populi maiestas conservari iubetur, 
de altero siletur, certe ille populus in superiore condicione causaque 
ponitur, cuius maiestas foederis sanctione defenditur. . . ‘communi- 
ter’ quidem certe non convenit.” 


2'Tacit. Hisf, 11. 81. 
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country, sued the Roman consuls for an alliance, 
engaging that peace would be observed towards the 
Romans throughout every part of Apulia. By pledging 
themselves to this promise they obtained the grant of 
an alliance, not on terms of equality, as Livy says, but 
on their submitting to the dominion of the Roman 
people.t Again, in 210 B.c. the plebeian tribune, Lucius 
Atilius, proposed to the people, on the recommendation 
of the senate, a bill in reference to the Campanians, 
Atellanians, Calatinians and Sabatinians who had 
surrendered to the proconsul Fulvius, and placed 
themselves under the authority and dominion of the 
Roman people.’ 


The allies in general—the popult foederatt—and Position of 
especially so those of the subordinate categories, owed focqeroh 
fidelity and were obliged to pay homage to the senate 
or to the emperor, as the case may be, without being 
entitled to exact correlative legal duties on the part of 
Rome. When their internal autonomy was left intact, 
their external independence or sovereignty (equally 
described as matestas*) was diminished or entirely taken 
away, so that Rome assured to herself a position not 
merely of nominal headship but of effective superiority 
by compelling them to have no other friends and no 
other enemies than those she herself had. The various 
States, when hard pressed, made these sacrifices in 
return for Rome’s protection. Yet they were scarcely 
in the position of real protectorates. Rome shared 


lLiv. ix. 20: “Id audacter spondendo impetravere, ut foedus 
daretur, neque ut aequo tamen foedere, sed ut in dicione populi 
Romani essent.”’ 


2 Liv. xxvi. 33: “‘L. Atilius tribunus plebis ex auctoritate senatus 
plebem in haec verba rogavit : ‘Omnes Campani, Atellani, Calatini, 
Sabatini, qui se dediderunt in arbitrium dicionemque populi Romani 
Fulvio proconsuli....’”—Cf. also Liv. viii. 2; xli.6; Polyb. xx.g 
and 10. 


3 Cic. De invent. xlix. 15 : ‘‘ Maiestatem minuere est de dignitate, 
aut amplitudine, aut potestate populi, aut eorum quibus potestatem 
populus dedit, aliquid derogare.” 
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their disputes and offered support rather in view of her 
own political interests than through any recognized 
obligation of a strictly juridical character. These States, 
more particularly where ‘ foedera iniqua’ were under- 
stood, came to be controlled as a kind of beneficium, and 
even, on some occasions, as a life beneficium. Their 
territories were in the position of ‘ provinces,’ and their 
right in the land was of the nature of a usufruct ;' its 
property was claimed by the Romans, as is shown by 
their exaction of tribute or taxes,—the sributum, or the 
vectigal. In their relationships with Rome, they had no 
true international character, no intrinsic juridical person- 
ality. A modern French writer, M. Despagnet, assimi- 
lates their condition to that of the Hindu princes under 
British supremacy,—‘ leur condition est comparable a 
celle des princes hindous sous la domination angiaise.”’” 
The heads of such States—as, for example, Juba, one 
of the ‘reges inservientes’ of the class described by 
Tacitus *—differed but little from Roman proconsuls, 
inasmuch as they were made the mere instruments of 
the central authority, and the means of promoting 
imperial expansion. In a word, the policy of Rome 
(more markedly in her later history) was to extend 
protection to nations in.return for their subordina- 
tion,* which eventually meant complete absorption. As 
Montesquieu points out, Rome first of all accustomed 
States to show obedience to her, whether they were free 
and independent, or afterwards in alliance with, or in 
subjection to, her; and this paved the way to the 
readier and more thorough attachment of their terri- 


1Cf. Gaius, Just. 11. 7: “Sed in provinciali solo placet plerisque 
solum religiosum non fieri, quia in eo solo dominium populi Romani 
est vel Caesaris, nos autem possessionem tantum vel usumfructum 
habere videmur.” 


2F, Despagnet, Essai sur les protectorats (Paris, 1896), p. 61. 
Sas: aL OT. 


4Cic. De offic. ii. 8 : “ Regum populorum nationum portus erat et 
refugium senatus.... Itaque illud patrocinium orbis terrae verius 
quam imperium poterat nominari.” 
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tories to her empire. ‘‘ Remarquez.. . la conduite des 
Romains. Apres la défaite d’Antiochus, ils étaient 
maitres de l’Afrique, de l’Asie et de la Greéce, sans y 
avoir presque de villes en propre.... Il n’était pas 
temps encore de s’emparer des pays conquis. S’ils 
avaient garde les villes prises a Philippe, ils auraient fait 
ouvrir les yeux aux Grecs; si, apres la seconde guerre 
punique, ou celle contre Antiochus, ils avaient pris des 
terres en Afrique ou en Asie, ils n’auraient pu conserver 
des conquétes si peu solidement établies. I] fallait 
attendre que toutes les nations fussent accoutumées a 
obéir, comme libres et comme alliées, avant de leur 
commander comme sujettes, et qu’elles eussent été, se 
perdre peu a peu dans la république romaine.” ! 


1 Considerations sur les causes de la grandeur des Romains et de leur 
decadence, chap. vi. in fin. 


Diplomatic 


intercourse. 


Treaty of 
alliance 
between 
Elea and 
Heraea, 


588-572 B.C. 


CHAPTER XVit 


TREATIES: DIFFERENT KINDS. ADDITIONAL 
EXAMPLES.—THE ROMAN RECUPERATORES 


Havine already considered the practice of concluding 
treaties in Greece and Rome, the various proceedings, 
indispensable formalities and ceremonial, the conception 
of the sacred and the positive sanctions involved, the 
establishment of confederations and general alliances, 
and the rights and duties of contracting parties, it will 
now be convenient to examine briefly a few represen- 
tative compacts (more especially with regard to their 
subject matter), chosen from amongst the numerous 
recorded treaties, preserved either in the texts of ancient 
historians and other writers, or in epigraphic documents. 
The cases cited will further testify to the great diplo- 
matic activity of the Hellenic and the Roman peoples, 
their tendency to bring about as far as possible a regu- 
larization of international or interstatal relationships, 
and to establish definite mutual understandings for 
facilitating commercial and other intercourse ; they 
will, moreover, clearly indicate the general recognition 
of the interests of peace as being superior to those of 
war. 


A. In Greece. 


A treaty of alliance was entered into, about 588- 
572 B.c., between Elea and Heraea, two States in the 
Peloponnese, probably in view of the Persian invasion. 
The original text, engraved on a bronze tablet, is 
couched in the Doric dialect. It was discovered in 
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1813 by Sir William Gell near Olympia, and is now 
in the British Museum. It is one of the oldest extant 
documents relating to European diplomacy. The sub- 
stance of the compact is to this effect :— 

‘Treaty of the Eleans and Heraeans. Let 
there be an alliance for one hundred years, 
commencing from this year. Should there 
be need of words or action, let them unite 
for war as well as for other purposes. Let 
those who decline to do so pay a silver talent, 
as a fine, to the Olympian Zeus. Whosoever 
shall destroy this record, whether private 
person, magistrate, or town, shall be liable to 
the penalty herein prescribed.’ 

The treaty between Athens and Sparta, entered into 
421 B.c. after the conclusion of the peace of Nicias, 
established an alliance for offensive and defensive pur- 
poses. In the peace of Nicias, Sparta had sacrificed the 
interests of her allies in favour of her own; and hence 
it was regarded by them with jealousy and distrust. 
Four of the confederates, the Boeotians, the Corin- 
thians, the Eleans, and the Megarians, refused to ratify 
it.2. Then Sparta entered into the alliance, partly be- 
cause of this circumstance, and partly because of the 
expiration of her Thirty Years’ Truce with Argos, as 


1Cf, Hicks, Gr. fist. inscrip. no. 9; C. T. Newton, Collection y 
ancient Greek inscrip. in the Brit. Mus. (Oxford, 1883), part 11. 157 ; 
Michel, op. cit. no. 1; Corp. inscrip. Graec. 11; Egger, Traités publics, 

. 273 R. von Scala, Staatsvertrage, no. 27. 

>’ ? ? 

The following is the text of the treaty as given by Hicks : 
‘A Fpdtpa toip FaXetous Kat tots “Hp- 
Famous. Duvpayta x’ ela exatov Fered. 
” , fe > / / ” / ” 
apxou 6€ ka Toi. at dé Tu d€ot, aite Feros aute F- 
, ros a UN be , > FD \ \ 
dpyov, cuveiddv x’ dAahos Ta 7’ GN Kat Ta- 
p wodguw, at d€ pa ovveiay TdAavTov k’ 
> 12 > / cx ie} 7 \ 
dpytpw amotivoay tor Ai ’OdvvTiwt Tot Ka- 
SaAdnpevor Aatpewpevov. ai O€ TIP TA Y- 
padea Tat Kadadéouto, aite FeTas alte T- 
eXeora aire Sapmos, év 7 emidpwe k’ evex- 
OlTO TOL ’vTAavT’ eypapEevr. 

Pty hue: Va 22: 
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she feared a renewal of hostilities by the latter. 


provisions are as follows’ :— 


(1) “If an enemy invade the Lacedae- 
monian territoryand harm the Lacedaemonians, 
the Athenians shall assist the Lacedaemonians 
in any way in which they can, and to the 
utmost of their power ; and if the enemy 
ravage their territory and depart, the offend- 
ing city shall be the enemy of the Lacedae- 
monians and Athenians, and shall suffer at 
the hands of both of them, and neither city 
shall cease from war before the other. These 
things shall be performed honestly, and zeal- 
ously, and sincerely. 


(2) “If any enemy invade the Athenian 
territory and harm the Athenians, the Lace- 
daemonians shall assist them in any way which 
they can, and to the utmost of their power ; 
and if the enemy ravage their territory and 
depart, the offending city shall be the enemy 
of the Athenians and Lacedaemonians, and 
shall suffer at the hands of both of them, and 
neither city shall cease from war before the 
other. These things shall be performed 
honestly, and zealously, and sincerely. 


(3) “If the slaves rebel, the Athenians shall 
aid the Lacedaemonians with all their might 
and to the utmost of their power. 


(4) “These provisions shall be sworn to on 
both sides by the same persons who swore 
to the former treaty. Every year the Lace- 
daemonians shall go to Athens at the Dionysia 
and renew the oath, and the Athenians shall 
go to Lacedaemon at the Hyacinthia and 
renew the oath. Both parties shall erect 
pillars, one in Lacedaemon at the temple of 


The 


1Thuc. v. 23. (Jowett’s translation, which has been adopted in 
other cases where Thucydides is quoted at any length.) 
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Apollo in Amyclae, another at Athens in the 
Acropolis at the temple of Athene. 

(5) ‘If the Lacedaemonians and Athenians Modification 
agree that anything shall be added to or taken Gite 
away from the treaty of alliance, whatever it 
be, this may be done without violation of their 
oaths.” 

In 420 B.c., some eight years before the dissolution Alliance 
of the first Athenian league,! Athens entered into a Atos tna 
hundred years’ alliance with the Argive confederacy. Pes 
This is an interesting example of a convention in 420B.c. 
respect of the nature of the provisions laid down, and 
of diplomatic relationships in general. The text of 
the treaty is thus recorded by Thucydides? :— 

(i) “dhe “Athenians: and the Argives, Alliance for a 
Mantineans, and Eleans, on their own behalf a 
and that of the allies over whom they severally 
rule, make a peace to continue for a hundred 
years both by sea and land, without fraud or 
hurt. The Argives, Eleans, Mantineans, and 
their allies shall not make war against the 
Athenians and the allies over whom they 
rule, and the Athenians and their allies shall 
not make war against the Argives, Eleans, 

_Mantineans, and their allies, in any sort or 
manner. 

(2) “Athens, Argos, Elis, and Mantinea Union against 
shall be allied for a hundred years on the Serres 


enemy. 
following conditions :—If enemies invade 


1 See supra, pp. 13 s€9. 


*'Thuc. v. 47.—See Hicks, 69, for a fragment of an inscription 
(given only in uncials), found near the Dionysiac theatre in 1877. 
This marble tablet is of particular interest, as it offers a striking 
illustration of the documentary sources (the Quel/en, as the Germans 
say) of historians like Thucydides. There are various discrepancies 
between the text of the latter and that of the inscription ; but, so far 
as Our present purpose is concerned, they are of no great consequence. 
See Jowett’s note to Thuc. v. 47, in the second volume of the trans- 
lation.—Cf. Von Scala (no. 87), who gives the full text of the treaty, 
and a systematic analysis of its substance. 
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the territory of the Athenians, the Argives, 
Eleans, and Mantineans shall go to Athens 
and render the Athenians any assistance which 
they may demand of them, in the most 
effectual manner, and to the utmost of their 
power. And if the enemy spoil their territory 
and depart, the offending city shall be an 
enemy to Argos, Mantinea, Elis, and Athens, 
and suffer at the hands of all these cities ; 
and it shall not be lawful for any of them to 
make peace with the offending city, unless 
they have the consent of all the rest. And 
if enemies shall invade the territory of 
the Eleans or Argives or Mantineans, the 
Athenians shall go to Argos, Mantinea, or 
Elis, and render these cities any assistance 
which they may demand of them, in the most 
effectual manner, and to the utmost of their 
power. If an enemy spoil their territory and 
depart, the offending city shall be an enemy 
to Athens, Argos, Mantinea, and Elis, and 
shall suffer at the hands of all these cities ; 
and it shall not be lawful for any of them 
to make peace with the offending city, unless 
they have the consent of all the rest. 

(3) “The confederates shall not allow 
armed men to pass through their own terri- 
tory, or that of the allies over whom they 
generally rule or may rule, or to pass by 
sea, with hostile intent, unless all the cities 
have formally consented to their passage— 
that is to say, Athens, Argos, Mantinea, and 
Elis. 

(4) ‘The city which sends troops to help 
another shall supply them with provisions 
for thirty days, counting from the time of 
their arrival at the city which summons 
them; it shall also provide for them at their 
departure. But if the city which summons 
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the troops wishes to employ them for a longer 
time, it shall give them provisions at the rate 
of three Aeginetan obols! a day for heavy- 
armed and light-armed troops and for archers, 
and an Aeginetan drachma? for cavalry. 

(5) “The city which sent for the troops Supreme 
shall have the command when the war is th oc 
carried on in her territory. Or, if the allied 
cities agree to send out a joint expedition, 
then the command shall be equally shared 
among all the cities. 

(6) “The Athenians shall swear to the Administration 
peace on their own behalf and on that of ae 
their allies; the Argives, Mantineans, and 
Eleans, and their allies shall swear city by 
city. The oath shall be taken over full- 
grown victims and shall be that oath which 
in the countries of the several contracting 
parties is deemed the most binding. The 
form of oath shall be as follows :— 

<< Towill, be true to: the alliance; and’ wall 
observe the agreement in all honesty and 
without fraud or hurt; I will not transgress 
it in any way or manner.’”’ 


In addition to these clauses, provision was made for Ratification. 
the ratification of the treaty,—the persons who were to 
take the oath, and those who were to administer it were 
specified in the case of each city, and the time was fixed 
for the mutual renewal of the oaths. The record of Recora. 
the convention was to be perpetuated by the customary 
inscription thereof on columns in certain temples named. 
Finally, it was agreed that the treaty might be modified, Modification. 
with the unanimous consent of the signatories, and that 
such modifications should have legal force. 

After the great battle of Mantinea, 418 B.c., first Alliance 
peace, then a fifty years’ alliance were made between eanseas 


Sparta and 
Sparta and Argos. A Lacedaemonian envoy, who was the 4'g0s, 478 8.c. 


1 About 8d. 2 About 1s. 4d. 
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proxenus' of the Argives, arrived in Argos, and offered 
them peace or war. After some discussion the Argives 
accepted the conditions of peace, as proposed by Sparta.” 
“It seems good to the Lacedaemonian 
assembly to make an agreement with the 
Argives on the following terms :— 

Hostages. (1) The  Argives shall’ restore toi ihre 
Orchomenians® the youths, and to the Mae- 
nalians the men whom they hold as hostages, 
and to the Lacedaemonians* the men who 
were deposited in Mantinea. 

Evacuation. (2) ‘They shall also evacuate Epidauria,° 
and demolish the fortifications which they 
have erected there. If the Athenians refuse 
to evacuate Epidauria, they shall be enemies 
to the Argives and Lacedaemonians, and to 
the allies of the Lacedaemonians, and to the 
allies of the Argives. 

Hostages. (3) “lf the Lacedaemonians have - any 
youths belonging to any of the allies in their 
country, they shall restore them to their 
several cities. 

Sacrifice. (4) ‘‘ Concerning the sacrifice to the god, 
the Epidaurians shall: be permitted to take 
an oath which the Argives shall formally 
tender to them. 

Independence. (5) “The cities in Peloponnesus, both 
small and great, shall be all independent, 
according to their ancestral laws. 

Union against (6) “If any one from without Pelopon- 

aoa nesus comes against Peloponnesus with evil 
intent, the Peloponnesians shall take counsel 
together and shall repel the enemy;® and the 


1QOn the functions of the proxenus in diplomatic negotiations, see 
VOL}. pp.wli5/3,)°3724)- 

Zanes v.17 7-710- SCE Thuctv/00: 

4 Ibid. 5 CE hares 3 


6 This clause was, no doubt, specially aimed against the Athenians, 


GEV, 152 1G 375 
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several States shall bear such a share in the 
war as may seem equitable to the Pelopon- 
nesians. 

(7) “The allies of the Lacedaemonians 
without Peloponnesus? shall be in the same 
position as the cther allies of the Lacedae- 
monians and the allies of the Argives, and 
they shall retain their present territory. 

(8) “Both parties may, if they think fit, 
show this agreement to their allies and make 
terms with them, but if the allies raise any 
objection, they shall dismiss them to their 
homes.” 


The Argives having assented to these conditions, 
the Lacedaemonian army was withdrawn, and negotia- 
tions were commenced for the establishment of an 
alliance, offensive and defensive, with the former, 
who renounced their own former alliance with Athens, 
Elis, and Mantinea. The second treaty was of wider 
extent, providing for the independence of the Pelopon- 
nesian cities, and for the submission of disputes to an 
arbitral tribunal. 

“It seems good to the Lacedaemonians 
and to the Argives to make peace and 
alliance for fifty years on the following con- 
ditions :— 

(1) ‘They shall submit to arbitration on 
fair and equal terms, according to their 
ancestral customs. 

(2) “The other cities of Peloponnesus 
shall participate in the peace and alliance, 
and shall be independent and their own 
masters, retaining their own territory and 
submitting to arbitration on fair and equal 
terms, according to their ancestral customs. 

(3) “All the allies of the Lacedaemonians 
outside Peloponnese shall share in the same 


1'These included Boeotia, Megara, and others. 
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terms as the Lacedaemonians, and the allies 
of the Argives shall be in the same position 
as the Argives, and shall retain their present 
territory. 

(4) “‘If it shall be necessary to make an 
expedition in common against any place, 
the Lacedaemonians and the Argives shall 
consult together and fix the share in the 
war which may be equitably borne by the 
allies. 

(5) “If any of the States, either within or 
without Peloponnesus, have a dispute about 
a frontier, or any other matter, the difference 
shall be duly settled. But should a quarrel 
break out between two of the allied cities, 
they shall appeal to some State which both 
the cities deem to be impartial. 

(6) “ Justice shall be administered to the 
individual citizens of each State according 
to their ancestral customs.” 

The treaty between Athens and Thessaly, about 
361 B.c., endeavoured to establish a perpetual alliance, 
els Tov ae xpdvorv, against Alexandros of Pherae. The 
ageressions of this tyrant directed against the 
autonomous Thessalian towns had before been checked 
by Thebes (364 B.c.) whose dependent ally he was 
forced to become. On the death of Epaminondas 
(362 8.c.), he began to harass the maritime allies of 
Athens and the Thessalians. The latter therefore 
sought an alliance with Athens against their common 
enemy.? 

Another example of a perpetual alliance is*that of a 
century earlier, when by a charter given to Naupactus 
by the Opuntian Locrians (460 B.c.), each State was 
empowered to call on the other for a renewal of the 
oath after a period of thirty years.’ 

1 Hicks, 123; Dittenberger, Sydge, no. 85; Michel, 11; Von 
Scala, 176. 

2 Hicks, no. 25, p. 32, $A, Michel, 285. 
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A noteworthy instance of a perpetual alliance, for Perpetual 
offensive and defensive purposes, is the convention ame 
between Hierapytna and Priansos, two Cretan towns, Micrapytna | 
established at about the end of the third century B.c.! end of third © 
It is a confirmation and extension of the provisions of a?" 
previous alliance, and stipulates an interchange of 
various rights and privileges. Thus the rights of Exchange of 
citizenship in general, including the reciprocal participa- “"”"S""” 
tion in the cities’ religious worship and sacred feasts, 
the right of intermarriage, of the acquisition of property, 
of buying and selling, borrowing and lending at interest, 
and of entering into all other kinds of private contracts, 
in accordance with the /ex /oct contractus, are all inter- Lex soci 
changed,—in a word, the parties are to share n°” 
common in all things divine and human, cat Ociwv cat 
avOpworivey wavtwv (which is the customary formula 
inserted in treaties establishing complete alliances in 
Greece). Further, taxes for exports or imports are Free trade. 
abolished, except in the case of certain articles imported 
by sea. Right of search is mutually accorded. The Right of 
envoys of each town are to be courteously received by ae 
the xkdomor, the magistrates, of the other, who are, more- 
over, to furnish them with all necessaries during their 
stay ; otherwise, they are to pay the envoys a sum of 
ten staters. The magistrates of each town are to have 
the right of access to the senate, and seats in the public 
assembly, of the other town. ‘The terms of the alliance Public recital 
are to be publicly recited at a certain festival every %'"™* 
year, and ten days’ notice of this proceeding is to be 
given to the other party,—in default of which a fine of 
a hundred stazers is to be paid. A common tribunal, common 
Kowov SuKactijpiov, composed of an equal number of" 
judges from each town, is established, which is to hear 


1 Corp. inscrip. Graec. 2556; Michel, 16.—Cf. Egger, pp. 79 s¢¢.; 
and Szanto, Das griechische Birgerrecht, pp. 87 seg.—This is one of 
the most interesting epigraphic documents of this category. ‘The 
marble slab was discovered in Crete, and is now at Oxford. The 
whole original text of the convention well deserves careful examina- 
tion; but it is too long to be reproduced here. 
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all offences against the provisions of the present con- 
vention ; and if an action is brought at the instance of 
an informer and the offence proved, the said informer 
is to receive a third part of the amount of the fine 
inflicted on the guilty individual,—the remainder of the 
sum going to the public treasury. All existing disputes 
are to be decided within one month after the ratification 
of the treaty, and in the case of future controversies, 
advocates are to be employed according to the pre- 
scribed orders in the public edict. As to all plunder 
captured from the enemy, whether or not on a joint 
expedition, the soldiers concerned are to draw shares by 
lot, after a certain portion has been reserved for the 
towns themselves; should any difference arise with 
regard to this apportionment, it is to be referred 
to the above-mentioned court, or, if mutually agreed 
upon, to the arbitration of a third town, ék«AyTos 7oduws. 
The place for the sittings of the common tribunal is to 
be regulated by the annual magistrates; and mutual 
guarantees are to be given for the due settlement of 
pending causes within two months of the appointment 
of the judges. Finally, there are provisions regulating 
the subsequent modification of the treaty, if found 
necessary, and for the setting up in temples of tablets 
containing the record of the engagement; and fines 
are specified in case of neglect thereof. 

A somewhat similar alliance, in peace and war, is 
that between Hierapytna and Rhodes entered into 
towards the end of the third century B.c.! It begins 


1(From an inscription on a marble slab, which was formerly in 
Venice. Cauer, Delectus inscrip. Graec. no. 181; Michel, no. 21. 
Cf. Egger, pp. 297-301.) 

... Kupweioas d€ tas cuppaxias Kai Tov | Opkov cvvTeAcoBevTwv 
KaTa TH Yeypappeva wrapxew cvppa|yxiav moti Tov dapov Tov 
c , \ a c / “~ Q 7 n c / \ / 
Podiwy kat cvvepyeiy ‘leparvrvious || THe Sd powe TOL “Podiwv Kat roALW 
kat Awpevas Kal opparipia| wapéxer(v) Kat evvovs Kai Pious Kat 
oUppaxXous bmdpxew cis | TOV dara Xpovov" Kat el Tis Ka. emi 7OAuv 
i) X@pav oTpated | yTat TaV Podiwy i] Tobs vOpous 7) TAS 7oGddous 7 
Tav KaGecta|Kviav Sapoxpatiav KataAtyn, PBoabeiv “leparutviovs 
“Podéots || ravti oOever kata TO duvarov (Il. 7-15, Michel, from the 
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with a prayer to the gods that the alliance, offensive 

and defensive, between the two communities, may 
conduce to their common good; and it provides for 

the taking of oaths, and for the final ratification of Ratification. 
the convention. The Hlierapytnians engage to give 
hospitality to the Rhodians, open their ports, and remain 
perpetually their friends and devoted allies; they 
promise to assist them to the utmost of their power in 
repelling invaders from their territory, or such as may Union in war. 
try to subvert their laws, or interfere with their liberty 

and democratic government; and a number of auxiliary 
forces is specified for the purpose, provision being also 
made for their pay and victualling. If war break out 
between Rhodes and an ally of Hierapytna, the 
Hierapytnians are to send aid, if Rhodes is attacked; 

but if Rhodes is the aggressor, then the Hierapytnians 
may, if they choose, withhold their assistance. If the 
Rhodians wish to raise mercenaries in Crete, the 
Hierapytnians are to give them full liberty to do so 

on their territory, and to help them elsewhere; on the 
other hand, they are not to help any other State to do 

so when its intention is to conduct hostilities against 
Rhodes. Further, the Hierapytnians are to aid the Piracy. 
Rhodians to put down piracy in the neighbouring seas ; 

all pirates and vessels captured are to go to Rhodes, 

but the remainder of the booty is to be shared between 

the parties. On the other hand, the Rhodians are like- Equality. 
wise to be the friends and devoted allies of the 
Hierapytnians, and to regard them as possessing equal 
rights with themselves; to aid them against aggressors, 

and to send two galleys, the equipment and mainten- 


ance of which being provided for. If Rhodes is herself 


text of Cauer). ... Ei 5€ xa cvora(c) rdAeuos “Po|dious tori tive. 
TOV ev TUppaxiat edvTwv ‘leparutvioss, ei pev| Ka ToAEUaVT(a)« ‘Pddz01, 
3 / x / c , < 4 > , 
arooteAAOvTwy Tav cvppaytav “Podéors |‘lepardrv(c)or, & S€ Ka ode 
povTe Katdp£avTes moAguov, pay emd|veyxes eotw ‘leparurvious 
> vA / c , ? , x 5, 
amorteAev cuppaxiav “Podiors (ll. 35-40). ...’H€eorw dé Kat 
Siopbdcacbar tas cvvOjkas, ei Ti ka SoKHe apdotéepars Talis roAEoe 
Sia |rperBevoapévars 708? airds’ a S€ Ka Kowvar Sd€yt, TadTa Kipvo. 
éotw (Il. 86-88). 
Il. E 
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at war, then she is to aid Hierapytna as far as she 
can; but if Hierapytna make war on any State without 
the advice of Rhodes, then Rhodes is not bound to 
send forces. No Rhodian is ever, under any circum- 
stances, to take up arms against a Hierapytnian. 
Finally, permission is given to modify this convention 
by their respective embassies, if the suggested alterations 
or additions are mutually agreed upon; and provision 
is made for inscribing the text on steles and depositing 
them in their temples, and for taking and administrating 
the oaths by deputies and commissioners. 

About 267 B.c. an alliance was established between 
Athens, Areus, king of Sparta, several other Greek 
States, and Ptolemaeus Philadelphus, to oppose the 
ambitious projects of Antigonus Gonatas, king of 
Macedonia. ‘The inscription of the decree relating to 
this alliance is contained on a marble slab found on 
the Acropolis... The purport of this is to the follow- 
ing effect :—Whereas the Athenians and the Lace- 
daemonians, including their respective allies, having 
engaged, in pursuance of a previous compact of friend- 
ship and alliance, against those who endeavoured to 


1Rangabé, Antig. hellén. t. W. no. 4533 Michel, 130; Corp. 
inscrip. Att. il. 3323 Dittenberger, 163.—The portion of the text 
here given is taken from that of Rangabé : 


Seen eie es "Exesdy) 
€ / XN 5] a \ s \ e Ud 
exatepow pev ’A@nvaior kai Aakedarpovion Kat of cvppay- 
ou ol ExaTépwv diriav Kal cUppaxiav KOLWIY ToLNnTdpEVO- 
t mpos éavTovs, ToAXOVS Kal KaAdois ayovas TywvicaVTO [E- 
ue s \ N a \ 7 > , 
10 7 dAXAjAwv rpos Tovs KaTadovActaba Tas ToAELS ErLxeLp(y})- 
gavtas, €€ dv eautots te Odfav ExTHTaVTO Kal Tois aX(AO)s 
"EAAno. raperkevacav tiv éAevGepiav, Kal viv d€ K(a)ipov 
KaGeAnpotwv cpotwv tHv “EAAdéa wacav dua To(ds) Katadve- 
lv emtxelpovvTas Tos Te Vopous Kal Tas T(a)Tplo’s ExaoT- 
I5 ous woduteias.... 
30 ... OTws dv ody, KOLVAS Opovotas yevopu- 
cA A gq / ‘\ “a > / \ 
évns Tots “EAAnot mpds Te Tos viv yOiKNKOTaS Kal Tapeorov- 
8)n(kd)tas Tas wodes, TPdPvpoL peTA TOD BactAéws Irodcuaiov 
QA >? iAX aN € f > \ \ nS Xi A Q’ 
kat pet GAARAWY UTdpxwoWw aywvictal, Kat TO ourdy pe 
c 
0410(vo)- 
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subjugate their cities,\—their combined action bringing 
glory to themselves and ensuring liberty to the other 
Greek States ; now, similar circumstances having arisen 
in Greece, owing to the attempt made on the freedom 
and the political constitutions of the various independent 
communities, the Athenians have concluded an alliance 
with king Ptolemy, who has shown a friendly disposi- 
tion towards Greece, and have resolved to procure also an 
alliance between him and the other Greek States ; like- 
wise, the Lacedaemonians, being the friends and allies of 
Ptolemy, have decreed to ally themselves with Athens, 
together with the Eleans, Achaeans, Mantineans, and 
the other allies of Areus, in order that harmony be 
established amongst all the Hellenic communities, and 
combined action be taken by them, along with Ptolemy, 
against those who might conceive designs on Greece. 

The treaty between Smyrna and Magnesia (on the Treatybetween 
Sipylum, in Lydia), 244 B.c., establishes a complete ee 
alliance between the two States. Smyrna bestows the 2448 | 
right of citizenship to the Magnesians, that is, to such Ciuenstip: 
as are freemen and of Greek nationality, on the con- 
dition that the latter will preserve the alliance, and 
continue their friendship towards king Seleucus. The 
contracting parties are to have the same friends and 
enemies, and to enjoy a certain community of laws. Laws in 
Provision is made for the administration of the oath, “°""°™ 
the form of which is specified. After the compact has 
been ratified by their oaths, all grievances that arose 
between them during the war shall become extinguished. 
Among other stipulations, it is laid down that the 
currency of Smyrna is to be accepted in Magnesia. 

The text of the document® (preserved on a large 
marble slab brought from Smyrna, and now in Oxford) 
is of an elaborate character. It consists of three parts ; 
and the whole is drawn up with extreme care and 


1 This probably refers to the defeated projects of Demetrius, 288 B.c., 
and of Pyrrhus, 272 B.c. 

2 Corp. inscrip. Graec. 3137 ; Michel, 19.—Cf. Egger, pp. 108 seg. ; 
Szanto, op. cit. p. 108. 
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precision, indicating a tolerably advanced stage in the 
development of ancient diplomatic methods. ‘‘On se 
croirait en pleine diplomatie du moyen 4ge,” says 
Egger, “au temps ou les républiques de I’Italie septen- 
trionale s’agitaient dans des discordes sans fin, protégées 
et opprimées tour a tour par les royautés du midi ou 
par ’Empereur.’’? 

Treatybetween Different kinds of treaties are those (as reported by 

Bea” Polybius) between Byzantium, Prusias, the king of 

and Rhodes, Bithynia, and Rhodes, 220 B.c.* The treaty with the 
Rhodians provided that Byzantium should not impose 
any toll on ships sailing into the Pontus. In the treaty 
with Prusias the following conditions were laid down : 


Perpetual (1) ‘There shall be peace and amity for 
Sars ever between Prusias and the Byzantines. 
(2) ‘The Byzantines shall in no way 

attack Prusias, nor Prusias the Byzantines. 

Prisoners of (3) ‘Prusias shall restore to the Byzan- 

ni tines all lands, forts, populations, and prisoners 
of war without ransom; and besides these 
things, the ships taken at the beginning of 
the war, and the arms seized in the fortresses ; 
and also the timbers, stonework, and roofing 
belonging to the fort called Hieron. 

Restoration of (4) ‘Finally, Prusias shall compel such of 


aa the Bithynians as have any property, taken 
from the Byzantine district of Mysia, to 
restore it to the farmers.’ 

Alliance An interesting example of a combination effected 

etween 


Pharnaces, With a view to opposing the Roman supremacy is the 


Fumetes, and alliance between Pharnaces, Eumenes, and Ariarthes, 


179 B.C. 179 B.c. According to Polybius,® the terms were as 
follows :— 
Perpetual (1) ‘Eumenes, Prusias, and Ariarthes shall 
eae maintain perpetual peace with Pharnaces and 
Mithridates. 
UOp. scit. p. 119. 2 Polyb. iv. 52. 


3Polyb. xxvi. 6 (Shuckburgh, xxv. 2) ; cf. Liv. xl. 20. 
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(2) ‘Pharnaces shall not enter Galatia on 
any pretence, 

(3) ‘Such treaties as exist between Phar- 
naces and Gauls are hereby rescinded. 

(4) ‘Pharnaces_ shall likewise evacuate Evacuation, 
Paphlagonia, after restoring the inhabitants 
whom he had previously expelled, with their 
shields, javelins, and other equipment. 

(5) ‘Pharnaces shall restore to Ariarthes Restoration of 
all territory of which he has deprived him, Maan 
with the property thereon and the hostages. 

(6) ‘He shall restore Tium by the Pontus 
which some time before was given freely and 
liberally by Eumenes to Prusias.1 

(7) ‘Pharnaces shall restore, without ran- Prisoners of 
som, all prisoners of war and all deserters. ra 

(8) ‘He shall repay to Morizus and Ariar- Indemnity. 
thes, in lieu of all money and treasure taken 
from them, the sum of nine hundred talents, 
and shall add thereto three hundred talents 
for Eumenes towards the expenses of the 
war. 

(9) ‘ Mithridates, the satrap of Armenia, 
shall also pay three hundred talents, because 
he attacked Ariarthes in defiance of the treaty 
with Eumenes.’ 

The treaty further mentioned the other signatories, Hostages. 
and specified the number and quality of the hostages 
to be given by Pharnaces. 

In the treaty between Lato and Olus,? two-towns in Treatybetween 
Crete, entered into in the latter half of the second Rp 
century B.c., a perpetual alliance was stipulated,* and cnet 
provision was made regarding the territoriality of their 


1Cf. Polyb. v. 77. 

* Corp. inscrip. Graec. 2554.—Cf. Egger, p. 125. 

°'The alliance is entered into “for all time,” and, as usual, speaks 
of their having “the same friends and enemies” ; cf. ibid. ll. 10-12 : 
...[dirws] Kat cvppdyos ddAdAois bropevery ardws Kat adddus 
els TOV TdVTA XpoVvoY, Kat [rov] afdrdy pido] Kai [2x]Opov e[Ee]v. 
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respective laws. Thus, it stipulates that mutual assist- 
ance should be rendered in case of aggression directed 
against them, that all their civil and religious rights 
should be interchanged, that the treaty should be ratified 
annually by the solemn oath, the form of which is 
prescribed, that their magistrates should proceed to the 
cities to determine questions of law, and, whilst 
engaged in these duties, that they should be held 
inviolable, and be accorded hospitality. Further, it 
provides for the addition or removal of any clause by 
mutual consent, and for the preservation of the text of 
the treaty. Finally, their boundaries are clearly marked 
out. 

In regard to the above-mentioned question of the 
territoriality of the law, the agreement between Athens 
and Phaselis, made about 395-385 B.c., is of the 
greatest importance. It provides (as has already been 
pointed out in an earlier chapter+) that disputes arising 
out of commercial contracts entered into at Athens 
between Athenian and Phaselite merchants should be 
heard by the Athenian polemarch ; but that actions on 
contracts not concluded at Athens should be tried in 
accordance with the conditions of a treaty previously 
established by the two parties; and, if any Athenian 
magistrate should pronounce sentence on cases brought 
before him contrary to these regulations, his judgment 
was to be regarded as void.” 

The treaty between Oeantheia and Chalaeum, two 
Locrian towns on the gulf of Crissa in Phocis, con- 
cluded about 431 B.c., is one of the most noteworthy 
conventions relating to the regulation of the practice 
of reprisals, cvAa. It secured the total discontinuance 
of seizures on land and in the ports, and restricted the 
practice to the open sea. It provided for the payment 
of a certain fine in the case of unlawful capture, and 
ordered restitution of the goods within a period of ten 


1See vol. i. pp. 198 seq. 
2 Hicks, 36 5 Corp. inscrip. Att. ii. 11 ; Michel, 6.—See the Greek 
text of this convention, vol. 1. p. 199, note 2. 
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days. All claims that might arise were to be brought Legal solution 
before different tribunals according to circumstances.! PEGS 
A somewhat similar engagement is the alliance atiance 
between Ceos and the Aetolians, of the beginning of Detveen Coos 
the second century B.c. It stipulates that no Aetolian Actolians, 


shall carry off to slavery any citizen of Ceos, by land onde 
or by sea, for any grievance whatever ; and in return “Y®% 
the rights of Cean citizenship are bestowed on the 
Aetolians.? 

Mention has already been made of the conventions Commercial 
(cvuBora) entered into for regulating commercial eae 
relationships, of the mode of settling the suits arising 
therefrom (déka ao cuuBddwv), of the determination 
of the competence of the tribunals, according to the jurisdiction. 
prescriptions of the forum contractus, and of the provision 
for reference to the courts of a third city (écxAyros roXus), 
if mutually agreed upon.’ 

Though there were numerous treaties to regulate 
trading transactions and to adjust controversies con- 
nected therewith, it cannot be said that amongst the 
ancient peoples there were treaties of commerce in 
the strict acceptation of the term, that is, in the modern 
sense.* 

We have the record of a treaty between Amyntas Commercial 
IlI., king of Macedonia, and Chalcis in Euboea, 389- Heine alhe ap 
383 8.c., for the purpose of regulating the exportation [20> | 
of timber for the use of buildings and ships. It was 7 
laid down, as the main condition, that there should be 
a previous declaration and payment of duty. 

Some twenty or thirty years later, a treaty of a like Commercial 


t ty bet 
nature was concluded between Athens and Ceos (about Athens and 


Ceos, 360- 


: B.C, 
1Von Scala, no. 58, estimates the date of this convention at about 35° B.C 

450 B.c.—Cf. as to jurisdiction, vol. i. pp. 198 seg., and see further infra, 

chap. xxvii. in connection with the various forcible measures short of 

war. 


* See infra, chap. xxvil., for references and text of the inscription, 

3 See vol. i. pp. 198 seg. 

4Cf, Biichsenschiitz, Besitz und Erwerb im gr. Alterth. pp. 516 seq. 
° Hicks, 95 ; Michel 5.—Cf. Egger, p. 103. 
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360-350 B.c.). Ceos had joined the Athenian league 
in 376-375 B.c.; and at about 363, an anti-Athenian 
revolution took place in the island. This rebellion, 
however, was soon put down.! Shortly afterwards a 
commercial treaty was entered into between Athens and 
Ceos. The terms were not spontaneously agreed upon 
on both sides, but were rather dictated by Athens ; 
and they were of a stringent character, probably by 
way of retaliation for the former rising. An inscription® 
found on the Acropolis embodies the decrees of three 
Cean cities, confirming the prohibition laid down in the 
existing treaty as to the export of red ochre, in which 
Athens thus acquired the monopoly. M/Aros (ruddle) 
was extensively used in Athens, partly as a drug, and 
partly as a pigment in the various arts.* 

In the commercial treaty between Athens and Leucon 
I., king of Bosporus, 357 B.c.,* the Athenians obtained 
from him the right of shipping corn without export 
duty, before any other people were supplied ; and in 
return for this concession, the king and his sons were 
admitted to Athenian citizenship, and also exempted 
from the various burdens incidental thereto.’ 

In the military alliance, during the social war (about 
350-345 B.c.), between the Erythraeans of Asia and 
Hermias, the tyrant of Atarneus, there were certain 
conditions relating to trading operations, specially in- 
serted in consequence of the prospect of war; for 
example, with regard to the unloading and safe storage 
of cargoes on allied territory,—in which case no duty 


1 See the inscription in Hicks, no, 118, as to this revolution, and as 
to the subsequent steps taken by Athens for cementing the alliance 
on a firmer basis. 

2 Hicks, 137; Michel, 4o1. 

3 Cf. Biichsenschiitz, op. cit. pp. 516, 550 seg. 

4Von Scala, no. 184. 

5Demosth. c. Lept. 36 (p. 468): as pev eikdtws Kal dixaiws 
TeTUXHKE THS aTedcias Tap’ vtwov 6 Aevkwv.... § 33: ov povov 
tpiv tkavdov oirov dréoretdev.... Cf. Strabo, vii. 4.65 Biichsen- 
schiitz, op. cit. p. 517. 
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was to be imposed unless the said cargoes were sold, 
when a tax of two per cent. was to be paid.’ 


The few examples given above will perhaps suffice Large number 
to give an idea of the nature of alliances and conven- % "t's 
tions concluded by or between Hellenic communities. 
In ancient times wars, no doubt, were frequent,— 
though their frequency has been so exaggerated by 
modern writers as to exclude all other pacific relation- 
ships. However, diplomatic activity and treaty negotia- 
tions were unceasing. Thus, Von Scala? cites some two 
hundred and twenty cases of international engagements 
entered into before the year 338 B.c. Some of these 
(other than the examples given above) are: the treaty 
between Sparta and Tegea, c. 550 B.c.;*% between 
Carthage and Etruria, 540 B.c.;* between Carthage 
and Massilia, c. 540 B.c.;° alliance between Athens 
and Plataea, 519 B.c.;° treaty between Sparta and 
Thebes, 458 B.c.;' alliance between Athens and the 
Phocians, 454-3 B.c.;° treaty between Athens and 
Rhegium, 433 8.c.;° between Athens and Leontinoi, 
433 B.c.;"° alliance between Athens and Corcyra, 
433 B.c.;" treaty between Athens and Darius II., 
423-421 B.c.;' between Athens and Perdiccas of 
Macedonia, 422 B.c.;'* between Sparta and Persia, 
412-411 B.c.;‘* the Corinthian alliance against Sparta, 
395 B.c.;” alliance of several Greek towns (Rhodes, 
Cnidus, Samos, Ephesus, lIassus) against Sparta, 
394 B.c. ;*° and many others. 


1 Hicks, no. 138 (the stone, upon which the inscription is en- 
graved, was found at Erythrae in Ionia, and is now in the British 
Museum). 


2 Die Staatsvertrige des Altertums. 3 [bid. no. 34. 

4 Tbid. no. 36. 5 Ibid. no 37. 6 Tbid. no. 40. 

7 [bid. no. 55. 8 [bid. no. 56. Picks, 51: 

per rickss, 52. it Von, Seala, 166 3.cf. Thee. 1. 445 111,075; 


12,Von Scala, 80. IS ibid. Si ; cf “Thue, iv. 128, 132. 
14Von Scala, 92 ; cf. Thue. viii. 18, 37, 58. 
15 Tbid, no. 102. 16 [bid. no. 105. 
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B. In Rome. 


Some examples of Roman confederations and alliances 
have already been considered.1_ A few other treaties, 
to which Rome was a party, may now be mentioned ; 
but in the case of Rome, the large numbers and the 
great variety characterizing Greek conventions are 
naturally wanting,—a consequence due to diverse 
circumstances, but, in particular, to the fundamental 
difference of national policy. 

The treaties entered into between Rome and Car- 
thage (as reported by Polybius) are of a remarkable 
character, and evince a clear development of national 
policy and Roman international diplomacy. 

The first treaty appears to have been concluded about 
509-508 B.c.,2 soon after the expulsion of the kings, 
in the consulship of L. Junius Brutus and M. Horatius. 
Polybius gives a Greek translation of the original text 
which, being in the ancient language, was, as he says, 
difficult even to the best Roman scholars. It placed a 
restriction on the Roman sphere of navigation, secured 
the due performance of commercial contracts, established 
some form of international jurisdiction, and gave Rome 
access to the Carthaginian provinces of Sicily, and the 
enjoyment of full rights therein. The following appear 
to have been the specific provisions : * 


1See supra, pp. 33 57 

2Mommsen has assailed the Polybian chronology of the first 
treaty, and maintains that it is to be attributed to the year 348 B.c. 
See his History of Rome, English translation, vol. ii. appendix, taken 
from the historian’s work, Die riimische Chronologie bis auf Caesar. 
The argument of Mommsen, however, scarcely carries full conviction ; 
and there appears no sufficiently cogent ground for referring the 
convention to a date over a century and a half later than that assigned 
by Polybius. Cf. H. Nissen, who defends the Polybian date (Die 
rimisch-karthagischen Biindnisse, in Neue Jahrbiicher fiir Philologte und 
Paedagogik, Leipzig, 1867, Band 95, pp. 321-332). 

3Polyb. ili. 22: “ert toiode gidiav ecivar “Pwpators Kat Trois 
‘Pwpaiwov cuppaxou Kat Kapyndoviows xat tots Kapyndoviwy ovp- 
paxous, py wAciv “Pwpatous pndé Tods “Pwpaiwv cvuppayxovs eréxerva 
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“There shall be friendship between the 
Romans and their allies, and the Cartha- 
ginians and their allies, on these conditions:— 

(1) “Neither the Romans nor their allies 
are to sail beyond? the Fair Promontory, 
unless driven by stress of weather or the fear 
of enemies. If any one of them be driven 
ashore he shall not buy or take aught for 
himself save what is needful for the repair 
of his ship and the service of the gods, and 
he shall depart within five days. 

(2) “Men landing for traffic shall strike 
no bargain save in the presence of a herald 
or town-clerk.2 Whatever is sold in the pre- 
sence of these, let the price be secured to the 


tov Kadov dxpwrnpiov, cay pa) td YeLOvos 7 ToAEuioVv avayKac- 
Odow eav d€ Tis Bia KatevexOn, py e&eoTo aiTM pydev ayopdateyv 
poe AapBdvev, rAjv doa pds TAOLoV EriokevTV 7) Tpds Lepa. eV 
TEVTE 0 PE pas GTOTPEXET. TOLS be kar europiav Tapaylvopevors 
pagdev eotw TéXos wArv emt KNpure 7 ypappater” boa & ay tovtTwv 
TapovTov maby, Snpocia miaret dperrer Ou TO dodopevy, boa av 
7 ev Arby a) €v Lapdove maby. ev “‘Popaiwy TLS els DukeAtav 
TapayivyTat as Kapxndoveoe eTUPXOVTLV, ia. eoTw TO “Pwopaiwv 
mdvra. Kapynddvior dé pi ddcxeitwoav Sypov ’Apdeatav ’Avtiatov 
Aapevrivoy Kipxaurov Toppaxunitoy, pe aAAov pydeva Aarivev, 
Oot av dmijKoot. €av oe TLVES pn Oo-uv dir KOOL, TOV TOAEWY darexeo- 
Bwcav? av d¢ AdBwor, “Pwpaiors arodiuddtwcay aKxépacov, ppotprov py 
evorkodopeitwcav ev tH Aativy, eav ws Torusoe eis THY XWpav 
eiveAP wor, Ev TH XWpPE pa) EvvUKTEpEveTWCaY.” 

The following may be consulted with regard to this treaty: 
Heyne, Opuscula academica...,t. ill. pp. 39-78; G. Wolff, De 
primo inter Romanos et Carthaginienses foedere (Neubrandenburg, 1843) ; 
E. Miiller, Ueber das dlteste rimisch-karthagische Biindniss (in Ver- 
handlungen der Versammlung der deutschen Philologen, Frankfurt-am- 
Main, 1861; pp. 79-92); H. Nissen, fc. cit.; A. Pirro, I/ primo 
trattato fra Romae Cartagine (Pisa, 1892). 

1].e. to the W. or S. of the promontory, which, in this case, was 
probably the Mercurii Pr., C. Bon, the eastern headland of the 
Gulf of Carthage. Polybius suggests that the aim of this prohibition 
was to prevent foreigners from taking part in the trade of the 
colonies on the coast of Byzacium and the Emporia on the Lesser 
Syrtis. 

2 Probably by public auction. 
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seller on the credit of the State—that is to 
say, if such a sale be in Libya or Sardinia. 

(3) “If any Roman comes to the Cartha- 
ginian province in Sicily he shall enjoy all 
rights enjoyed by others. The Carthaginians 
shall do no injury to the people of Ardea, 
Antium, Laurentium, Circeii, Tarracina, nor 
any other people of the Latins that are subject 
to Rome. 

(4) ‘‘ From those townships even which are 
not subject to Rome?’ they shall hold their 
lands ; and if they take one shall deliver it 
unharmed to the Romans. They shall build 
no fort in Latium; and if they enter the 
district in arms, they shall not stay a night 
therein.” 

“This treaty,” says the writer in the Dictionary of 
Greek and Roman Geography,’ “clearly indicates the 
respective dominions, and the relative positions of the 
two States at the end of the sixth century B.c.; for 
it is ridiculous to suppose that it was designed to 
anticipate relations which might occur at some future 
time, and not to settle questions which had actually 
arisen. 

The second treaty between Rome and Carthage, 
concluded about 306 B.c., prohibited the practice of 
reprisals, and regulated other important relationships 
between the two States. The provisions, given by 
Polybius, are as follows :* 


1j.e, those in Latium. 2s.v. Carthago, vol. i. p. 539. 

3Polyb. ill, 24: “ert toiode pidiav civar “Pwpaious Kal tots 

e , , \ 7 \ , \ 1 , 
Pwpaiwy ocvppaxos Kat Kapyndoviwy cat Tupiwv Kat “ItvKaiwv 
Snpw Kal Tots TOUTWY Gvppdxots. TOV KaXod adxpwrypiov, Macrias, 
/ ‘ / > VA c 7 > > , \ 
Taponiov pay AnilerOar eréxerva “Pwpaiovs pnd europeverPar pyde 

, / 3X X / , 2 = y 4 / 
modw xKtifav. éav d€ Kapxnddvioe AdBwow ev tH Aativy rodw 
Twa pi) ovcav vrynkoov “Pwpalos, TA Xpypata Kai Tos avdpas 

> P. ‘ XN , > , 2X / 7 
exeTwcay, THY d€ TOALW arodiddTwcav, Edy dE Tives Kapyndoviwv 
AaBwot tias mpds ods cipjvyn pev ectiv eyypartos “Pwpators, pap 

4 3 lal is , > \ c lA z 
brotatrovrTas b€ TL avTots, pi) KaTAyeTWTaY Eis TOVS Pwuatwv Arpevas’ 
oN \ , > , Sai A > / c U4 X 
eav d€ KataxOevros eriAdByrat 6 “Pwpaios, afrecOw. wouitus de 
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“There shall be friendship between the 
Romans and their allies, and the Cartha- 
ginians, Tyrians, and township of Utica, on 
these terms :— 

(1) ‘*The Romans shall not maraud, nor 
trafic, nor found a city east of the Fair 
Promontory, Mastia, Tarseium. If the Car- 
thaginians take any city in Latium which is 
not subject to Rome, they may keep the 
prisoners and the goods, but shall deliver up 
the town. If the Carthaginians take any 
folk, between whom and Rome a peace has 
aci made in writing, though they be not 
subject to them, they shall not bring them 
into any feature of the Romans; if such a 
one be so brought ashore, and any Roman 
lay claim to him, he shall be released. In 
like manner shall the Romans be bound to- 
wards the Carthaginians. 

(2) “Ifa Roman take water or provisions 
from any district within the jurisdiction of 
Carthage, he shall not injure, while so doing, 
any between whom and Carthage there is 
peace and friendship. Neither shall a Car- 
thaginian in like case. If any one shall do 
so, he shall not be punished by private ven- 
geance, but such action shall be a public 
misdemeanour. 


(3) “In Sardinia and Libya no Roman 


pnd ot “Pwpato. roveirwrav. dv éK Tivos Xwpas ijs Kapx7ddveoe 
erdpXoucry, Bdep n epdd.a AEB 6 ‘Popaios, pera. ToUT@Y TOV 
epodivv pa) adikeito pndeva impos ous eipnvn Kal piria € ect Kapx7- 
Sovious. oratbros dé pnd? 6 Kap x7S6vi0s moeitw, et O€, pa idéa 
petaropever Ou" éav S€ Tis TOUTO Toujon, Snpdo tov weer Ben TO 
asixnpa, ev Zapddve Kat Aipin poets “Popaiwy pyr epropever Ow 
pajre Tod KTUCETO, el py ews TOU epddva AaBeiv 7) 7 wAotov erioKevarar. 
cay O€ YELMaV KOTEVEYK), ev wev? yepaus dar oT peXeTO. ev ZiKehig 
as Kapxyddvioe ¢ exdpxovor Kal ev Kapxndove TavTa Kat TOLeiTW Kat 
TwXeTw 60a Kal TO TodTH ert. woatTws dé Kal 6 Kapynddvios 
ToveiTw ev “Pwy.” 
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shall trafic or found a city; he shall do no 
more than take in provisions and refit his 
ship. If a storm drive him upon those 
coasts, he shall depart within five days. 

(4) ‘In the Carthaginian province of Sicily 
and in Carthage he may transact business 
and sell whatsoever it is lawful for a citizen 
to do In like manner also may a Cartha- 
ginian at Rome.” 

The third treaty concluded between Rome and 
Carthage, 279 B.c., at the time of the invasion of 
Pyrrhus into Sicily, contained substantially the same 
provisions as those of the two preceding conventions, 
together with the following additional clauses :! 


(1) “If they make a treaty of alliance with 
Pyrrhus, the Romans or Carthaginians shall 
make it on such terms as not to preclude the 
one giving aid to the other, if that one’s 
territory is attacked. 

(2) “If one or the other stand in need 
of help, the Carthaginians shall supply the 
ships, whether for transport or war; but 
each people shall supply the pay for its own 
men employed on them. 

(3) ‘The Carthaginians shall also give aid 
by sea to the Romans if need be; but no one 
shall compel the crews to disembark against 
their will.” 

It appears that there were a fourth and a fifth treaty 
entered into between the same parties; but they need 
not concern us here.? 


1 Polyb. iii. 25 : “ éav ouppax av TOLWVTaL TpOS T1vppov € ey ypar ror, 
Troveir Garay nace iva ey Pon Beiv addi Aots év TH TOV ToXe- 
Hovpevwy yap. OmdTEpor 0 av Xpetav exoot THs Pon Geias, Ta TAota 
Tapexetwooav Kapyyddvict kat eis THY OdoV Kal eis wi epodoy, Ta, de 
6Yovia Tots abTav ExdiTEpou. Kapxnddviot dé kal kata OadatTav 


“Pwpaiors Bonbeitwoav, av _ Xpela 7. Ta d€ TAnpwpata pNdeis 


3) UA > / > 
avayKaCeTo ex Baivev aKovetws.’ 


2Cf. Nissen, doc. cit. 
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When the war between Rome and Macedon was Treaty between 
renewed in 200 B.c., the Aetolians at first decided to Komi ane the 
remain neutral; but owing to the success of the consul 197 ®-c. 
Galba they soon joined the Romans, declared war 
against Philip, and took part in the battle of Cynos- 
cephalae, 197 B.c.!_ Afterwards the two parties entered 
into a formal treaty, with a view to break the power of 
Macedon; and it was stipulated that whatever booty 
might be taken should go to the Romans, and the 
lands and conquered towns to the Aetolians.? 

The Aetolians were discontented with the settlement Treaty between 
by Flamininus of the affairs in Greece, after the victory Kom 2" 
in 197 B.c.; and on the return of Flamininus to Italy, 189 8-<. 
they invited Antiochus to invade Greece, and soon after 
declared war against Rome, 192 B.c. The Roman 
consul M. Fulvius Nobilior proceeded to Greece, and 
laid siege to Ambracia, 189 B.c. In the meantime 
Antiochus was defeated at Thermopylae, 191 B.c., 
and at Magnesia, 189 B.c. Hence the Aetolians 
were compelled to sue for peace on any terms. The 
Romans granted it, but not without destroying the 
independence of their adversaries and making them 
their vassals. The following were the provisions :* 

(1) “The people of the Aetolians shall Aetolia in 
: : : : : subjection. 
in good faith maintain the empire and 
majesty of the people of Rome. 

(2) “They shall not allow hostile forces Passage of 

3 : se hostile forces. 

to pass through their territory or cities 
against the Romans, their allies or friends; 
nor grant them any supplies from the public 


fund. 
(3) ‘‘They shall have the same enemies Union against 
as the people of Rome; and if the Roman odentye 


people go to war with any, the Aetolian 
people shall do so also. 
Pisiv, XXXi0.. 7. 
2 Liv. xxxili. 13: “... ut belli praeda rerum, quae ferri agique 
possent, Romanos, ager urbesque captae Aetolos sequerentur.” 
’ Poly. xx1.. 32) (xxi. 13 (15)); ch Liv. xxviii, rz. 
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(4) “The Aetolians shall surrender to the 
praefectus in Corcyra, within a hundred days 
from the completion of the treaty, runaway 
slaves, and prisoners of the Romans and 
their allies, except such as having been taken 
during the war have returned to their own 
land and been subsequently captured; and 
except such as were in arms against Rome 
during the time that the Aetolians were 
fighting on the side of the Romans. If 
there should be any not found within that 
time, they shall hand them over as soon as 
they are forthcoming, without deceit or 
fraud. And such persons, after the com- 
pletion of the treaty, shall not be allowed to 
return to Aetolia. 

(5) ‘‘The Aetolians shall pay the consul 
in Greece at once two hundred Euboic 
talents of silver, of a standard not inferior 
to the Attic. In place of one-third of this 
silver, they may, if they so choose, pay 
gold, at the rate of a mina of gold to ten 
minae of silver. They shall pay the money 
in the six years next: following the comple- 
tion of the treaty in yearly instalments of 
fifty talents; and shall deliver the money in 
Rome. 

(6) “The Aetolians shall give the consul 
forty hostages, not less than ten or more 
than forty years old, to remain for the six 
years; they shall be selected by the Romans 
freely, excepting only the strategus, hipparch, 
public secretary, and such as have already 
been hostages at Rome. The Aetolians shall 
deliver such hostages in Rome; and if any 
one of them die, they shall give another in 
his place. 

(7) ‘‘Cephallenia shall not be included in 
this treaty. 
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(8) ‘Of such territories, cities, and men as Annexation 
once belonged to the Aetolians, and, in the Fa ce 
consulship of Titus Quinctius and Cnaeus 
Domitius, or subsequently, were either cap- 
tured by the Romans or voluntarily embraced 
their friendship, the Aetolians shall not annex 
any, whether city or men therein. 

(9) “The city and territory of Oeniadae 
shall belong to the Acarnanians.” 

The treaty between Rome and Chios (which has Treatybetween 
already been referred to) deals with the important @ivc7"° 
question of territorial jurisdiction.* 

In connection with the Roman practice of treaty- Treaty between 
making, it will be convenient to mention here the \jceg’2"° 
treaty of alliance, offensive and defensive, concluded 25 ®-- 
between Hannibal and Philip of Macedon, 215 B.c. 

One of its main objects is to establish an effective 
opposition to the growing power and encroachments 
of Rome. The following are the provisions, as given 


by Polybius :? 


(1) ‘“‘Let the Carthaginians, as supreme, Macedon and 

. . . . lli - 

Hannibal their chief general and those serving Carer 
with him, all members of the Carthaginian her allies. 


dominion living under the same laws, as well 
as the people of Utica, and the cities and 
tribes subject to Carthage, and their soldiers 
and allies, and all cities and tribes in Italy, 
Celt-land, and Liguria, with whom we have 
a compact of friendship, and with whomso- 
ever in this country we may hereafter form 
such compact, be supported by king Philip 
and the Macedonians, and all other Greeks 
in alliance with them. 

(2) “On their parts also king Philip and Carthage and 
the Macedonians, and such other Greeks as sian 
are his allies, shall be supported and pro- he 
tected by the Carthaginians now in this 


1 Corp. inscrip. Graec. 22223 vol. 1. p. 208. 2 Polyb. vii. 9. 
Il. F 
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army, and by the people of Utica, and by all 
cities and tribes subject to Carthage, both 
soldiers and allies, and by all allied cities 
and tribes in Italy, Celt-land, and Liguria, 
and by all others in Italy as shall hereafter 
become allies of the Carthaginians. 

(3) “ We will not make plots against, nor 
lie in ambush for, each other; but in all 
sincerity and good-will, without reserve or 
secret design, will be enemies to the enemies 
of the Carthaginians, saving and excepting 
those kings, cities and ports with which we 
have sworn agreements and friendships. 

(4) “And we, too, will be enemies to the 
enemies of king Philip, saving and excepting 
those kings, cities and tribes with which we 
have sworn agreements and friendships. 

(5) ‘Ye shall be friends to us in the war 
in which we now are engaged against the 
Romans, till such time as the gods give us 
and you the victory; and ye shall assist us 
in all ways that be needful, and in whatso- 
ever way we may mutually determine. 

(6) “And when the gods have given us 
victory in our war with the Romans and 
their allies, if Hannibal shall deem it right 
to make terms with the Romans, these terms 
shall include the same friendship with you, 
made on these conditions: (1) the Romans 
not to be allowed to make war on you; 
(2) not to have power over Corcyra, Apol- 
lonia, Epidamnum, Pharos, Dimale, Parthini, 
or Atitania; (3) to restore to Demetrius of 
Pharos all those of his friends now in the 
dominion of Rome. 

(7) “If the Romans ever make war on 
you or on us we will aid each other in such 
war, according to the need of either. 

(8) ‘So also if any other nation whatever 
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does so, always excepting kings, cities, and 
tribes, with whom we have sworn agreements 
and friendships. 

(9) ‘‘ If we decide to take away from, or add 
to this sworn treaty, we will so take away, or 
add thereto, only as we both may agree.” 


C. Roman Conventions and the \udicium Recuperatorium.* 


It has already been seen that in numerous cases of 
alliances between Rome and other States, and also in 
the special treaties regulating their commercial relation- 
ships, provision was frequently made for the peaceful 
adjustment of disputes that might arise between the 
nationals of the signatory States, and for the punish- 
ment of offences that might be committed by the 
subjects of one contracting party against those of the 
other. The existence of such a juridical position of 
States with regard to Rome was termed recuperatio, 
and the relative jurisdiction thus established was 
designated iudicium recuperatorium, whilst the court or 
commissioners appointed to investigate and adjudicate 
on a cause were the recuperatores. A modern German 
writer not unaptly speaks of the courts of recuperators 
as having constituted, in a certain sense, the practical 
realization of the respect for foreign law, developed by 
the law of nations ; and he points out that the institu- 
tion answered to a kind of international trade law 
applied by common courts.” 


1'The following may be consulted: E. Huschke, De recuperatoribus 
(in Analecta litteraria, Lipsiae, 1826; Excursus II. pp. 208-253) ; 
J. A. Collmann, De Romanorumjudicio recuperatorio (Berlin, 1835) ; C. 
Sell, Die Recuperatio der Rimer (Braunschweig, 1837); Haakh, in 
Pauly’s Real-Encychp. s.v. Recuperatio, vol. vi. pp. 413-421; V. 
Saverot, Les récupérateurs (Dijon, 1885). 

2F. Meili, Das internationale Civil- und Handelsrecht (Zirich, 1902), 
§16, p. 71: “ Das judicium recuperatorium ist in gewissem Sinne die 
praktische Verwirklichung der entwickelten Beriicksichtigung des jus 
gentium. Ja man darf in diesem Institute eine Art Vorliufer zu dem 
internationalen Marktrechte und Marktgerichte finden.” 
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This institution is undoubtedly of high antiquity. 
In some form or other it certainly existed at the time 
of the earliest Latin confederation, when various con- 
troversies between the federal States were certainly 
submitted to the recuperators. Huschke, however, 
attributes the origin of the court to a later epoch, 
deriving it from the institution of the college of fetials. 
But this opinion is unjustifiable ; as Voigt observes, it 
is of a purely arbitrary character, and is not backed up 
by any good ancient authority.” 

A substantial portion of modern conclusions and 
conjectures respecting the function of the recuperators 
is based on the definition of Aelius Gallus, as reported 
by Festus, who emphasizes their duties in determining 
claims pursuant to an existing convention. ‘‘ Reciperatio 
est, ut ait Gallus Aelius, cum inter populum et reges 
nationesque et civitates peregrinas lex convenit quomodo 
per reciperatores reddantur res reciperenturque resque 
privatus inter se persequantur.” ® 

It appears that the court of recuperators consisted 
of an odd number of judges—five or seven being 
customary—comprising an equal number—two or three, 
as the case may be—chosen from each of the parties to 
the convention, together .with one other from some 
third community, who was to officiate as referee or 
umpire during the course of the judicial proceedings. 
In its earlier history, at all events, the court was un- 
dubitably a mixed tribunal of international jurisdiction, 
a kind of permanent arbitral court,—that is permanent 
in the sense that its judicial cognizance endured as long 
as the particular convention subsisted ; and as such it 
exercised a great influence on the subsequent develop- 


1 Cf. Richter’s Krit. Jahrbuch (1837), in a review of Sell, 0. cit. vol. i. 
pp. 865, 876 se7., 883 seg. 

2 Voigt, Das jus naturale... vol. 11. note 86a: “... Insbesondere 
aber ist es rein willkiihrlich und ohne alles quellenmissige Funda- 
ment, wenn Huschke...das Institut der Recuperatoren in ein 
derivatives Verhaltniss zu den Fetialen setzt.” 


3 Festus, ed. Miiller, p. 274. 
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ment of arbitration proper. It had no fixed meeting- 
place, but probably sat in the town where the 
international transactions in dispute had been con- 
cluded,—that is, the forum loci actus. The formula was 
not taken from the /egis actiones, the civil statute- 
process, but was granted by a magistrate of the town in 
which the court sat. This formula could scarcely be Rules of 
furnished by the private law of either of the communi-°“""” 
ties in question, as it necessarily implied a wider juris- 
prudence, and an international character. Moreover, 
the procedure adopted seems to have been simpler, 
more expeditious, more flexible, and far less formal than 
in the case of the various forms of statute-process, such 
as the sacramentum, the condictio, and the rest. Accord- 
ingly, considerations of bona fides often played a more 
important part therein than the principles of the ius 
strictum. And so, from these circumstances alone, it 
may well be concluded—in opposition to writers like 
Hartmann’—that the origin of this institution of 
recuperators is not exclusively Roman. It is not un- 
reasonable to suppose that it was due to the general 
desire to mitigate the stringency of ancient private law 
with regard to aliens and their claims, and to the inevit- 
able recognition—subconscious if not fully explicit— 
that peace, and not war, is, after all, the normal con- 
dition of civilized peoples. 

We are not acquainted with the exact principles or 
propositions of law in accordance with which decisions 
were pronounced ; but it is highly probable that the 
respective conventions laid down certain determining 
rules and provisions, and that in cases presenting 
some peculiarity or difficulty in the surrounding cir- 
cumstances considerable latitude was allowed to the 
judges, who, no doubt, were guided by self-evident 
rules of equity in their efforts to effect a substantive 
reconciliation between the laws of the communities in 
question. And, as Gaius says, actions instituted before 


10. E. Hartmann, Der ordo judiciorum und die judicia extraordinaria 
der Rimer (Gottingen, 1859), pt. i. pp. 229 seg. 
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recuperators were later supported by magisterial autho- 
rity, “‘imperio vero continentur recuperatoria.”’? 

Apart from other considerations, it would appear 
from the texts of certain treaties—as, for example, from 
that given by Dionysius as to the noteworthy alliance 
established between Rome and the thirty cities of the 
Latin confederation, 493 or 492 B.c.2—that the recuper- 
ators sat in the city where the engagement, which gave 
rise to the difference, was concluded. Thus the fourth 
clause of this convention is to the effect that disputes 
arising out of private contracts between their respective 
citizens shall be determined within ten days in the city 
where such agreements were made,—vtay 7 (WwrixKov 
cuuBoratwy at Kpices ev nuépas yryvécOworay déxa, rap’ 
ois ay yévyra TO cup PoAqoyr.? 

Some writers have inferred from the above-cited 
definition of Aelius Gallus that criminal offences were 
included in the jurisdiction of the court of recuperatores. 
But, apart from certain duties relating to the extra- 
dition of malefactors, it is difficult to see how this 
conclusion can be justified. M. Fusinato, following 
Huschke,* emphatically asserts that they possessed no 
penal competence, and he bases his opinion on the 
ground of the fundamental nature of the institution, its 
name, the definition of Aelius Gallus, and other general 
considerations.’ It was only after the accused party had 
been found guilty of a criminal offence by another com- 
petent court, that the recuperators were charged in their 
capacity as expert assessors to estimate the amount of 
damage inflicted. Sometimes they were simply directed 
to determine the sum to be paid by the defendant if 
and when he should be elsewhere found guilty. As 


LL WSEAY, EOS: 2 See supra, pp. 33 5¢9. 

3 Dion. Hal. vi. 95. 4 Krit. Jahrb., loc. cit. pp. 879 seg. 

5G. Fusinato, Dei feziali, loc. cit. p. 556: ““E mia opinione é€ che 
ai recuperatori debba essere negata ogni competenza in cause penali. 
E a cio mi persuade sovratutto il carattere dell’ istituto recuperatorio, 
la sua denominazione, la definizione d’ Elio Gallio, e molte altre con- 
siderazioni d’ indole piu generale... .” 
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the writer referred to insists, the essence of a judicial 
examination is to determine the culpability or innocence 
of the accused party, and this function was not extended 
to the recuperators.1 

There was a certain analogy between the recuperators Analogy 
and the fetial magistrates, especially with regard to Sia 
their intervention in extradition proceedings. It was and the fetials. 
the duty of both—though exercised in different ways— 
to procure the punishment of offences committed by 
aliens against Roman citizens, and by the latter against 
the former, or to exact due compensation for wilful 
failure to perform existing obligations. The technical 
expression usually applicable to the recuperators as 
indicating their function is res recuperare, to recover 
what is due, to assess the amount of damage to be 
recovered, whilst the term ves repetere, to demand 
satisfaction, is more proper to the fetials.2 This 
resemblance between the two kinds of officials is really 
of a superficial nature, and has, in some quarters, been 
exaggerated even to the extent of regarding them as 
identical. Thus Collmann maintained that they consti- 
tuted only one Roman institution,?—an opinion based 
on the alleged analogy between the expressions ‘res 
repetere’ and ‘res reddantur reciperenturque.’ Now 
terminology in ancient times—as at any other time— 
was not subjected to a strict pigeon-hole application, 
purporting to be definitive and exclusive. Words were 
often used with a flexibility necessarily demanded by 
the intrinsic significance of the synthetic and analytic 


l]bid.: “...Il processo recava con se necessariamente I’ investi- 
gazione sulla colpabilita del convenuto, ma di questa colpabilita penale, 
secondo quanto dissi, non dovevano preoccuparsi i recuperatori, la cui 
sentenza non era gia diretta a pronunziare una condanna, ma a 
determinare la quantita della somma che il convenuto, se ritenuto 
colpevole, doneva pagare.” 

2Cf. Huschke, De recup. (dec. cit.) p. 215: “ Quocirca recuperatores 
similes erant, tantum quod illi pacis tempore ex foedere res recupera- 


dant, hi [that is, the fetials], si ordinaria iuris persecutio denegata erat, 
res repetebant.” 


$j. A. Collmann, De Rom. jud. recup. p. 28, note 1. 
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processes of cognition and apperception. Thus, by the 
fetials taken in the collective sense is understood the 
college of twenty members; but considered more 
individually, and in direct reference to their particular 
capacity, function, or mission, a fetial magistrate is 
sometimes designated paser patratus or legatus, at other 
times nuntius publicus, orator,: and even recuperator (in 
the familiar, non-technical sense of ‘recoverer ’). 

The essential function of the fetials was to make a 
formal demand for satisfactionn—‘ rerum repetitio,’® 
and, failing due compliance therewith, to declare war 
with all the necessary solemnities. Hence their office 
was mainly of a diplomatic character, and only 
secondarily (though intrinsically very important) of 
a judicial nature. The recuperators, on the contrary, 
constituted a purely juridical institution, resembling 
more or less an arbitral tribunal. Again, the recuperators 
were called in for the most part in accordance with 
an express convention ; their duties had reference mainly 
to civitates foederatae; but the fetials intervened in 
various relationships of Rome with other communities, 
whether or not there were existing alliances or treaties 
with them. The institution of recuperators owed its 
origin to the exigencies of commercial intercourse; the 
institution of fetials had its source in religion pervading 
the greater part of ancient international law, and in the 
spontaneous conception of fundamental duties inevitably 
imposed on mankind.? In a word, we may say that the 
fetials were mainly sacred representatives of the Roman 
people, ‘sacerdotes populi Romani,’ or ‘ publici legati,’ 
whilst the recuperators were judges of private disputes 


1Cf. Varro, De vita pop. rom. ii. 133; and see vol. i. pp. 304 s¢9. 
on ambassadors. 


2Cf Liv. vil. 32; and see vol. i. p. 364, and infra, chap. xxvi. 

$Thus Fusinato points out that the religious idea was the real 
cause of the creation of the college of fetials, and the basis of their 
very raison d’étre: “...Fu veramente Videa religiosa la causa della 


loro creazione, e nella religione essi ritrovano il loro vero e maggior 
fondamento” (Dei feziali..., loc. cit. p. 558). 
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between citizens of different States,—‘ indices di privati 
controversie civili fra cittadini di stati differenti.”! And 
so it cannot be strictly said that there existed a direct 
and constant relationship between the ‘rerum repetitio’ 
of the fetials, and the ‘rerum redditio vel recuperatio’ 
of the recuperators; they were two distinct organs of 
the same system,—as M. Weiss observes, ‘ deux 
rouages distincts du méme organisme.’’? 


1 Fusinato, ibid. p. 558. 2 Le droit féttal..., loc. cit., p. 474. 
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STATE INTEREST AND: BALANCE OF POWER 


State interest _IT has already been observed in the foregoing, especially 


and foreign 
policy. 


as to the conclusion of treaties, and their infringement or 
avoidance, that the question of State interest was the 
supreme consideration in the adjustment of international 
relationships, though it was often put under cover of 
juridical organization and formality. This does not by 
any means imply that amongst theGreeks and the Romans 
conceptions of political justice and public right did not 
obtain ; nor does it imply, moreover, that such principles 
had no practical validity. For innumerable examples 
have already been adduced, which clearly indicate that, 
at least so far as those cases are concerned, the interests 
of law and justice were paramount, and were frequently 
conducive to the entire shaping of international policy. 
A writer deeply conversant with public affairs and with 
ancient political conditions says, even in regard to the 
Homeric epoch: “It was surely a healthful sign of 
the working of freedom, that in that early age, despite 
the prevalence of piracy, even that idea of political 
justice and public right, which is the germ of the law 
of nations, was not unknown to the Greeks.”! In 
general it may be said that theory and practice varied 
according to place and circumstance; at one time con- 
siderations of justice were held to predominate over 
those of expediency, at another time, under the stress 
of unexpected conditions, the principle of national utility 


1W. E. Gladstone, Studies in Homer and the Homeric age (Oxford, 
1858), vol. ili. p. 4. 


JUSTICE AND EXPEDIENCY gI 


was taken as the guide in international relationships, and 
insisted on as furnishing the criterion of a wise foreign 
policy. The oscillations of power and hegemony 
counted for much in the adoption of this or that point 
of view, and in the application of this or that doctrine. 

The State was considered omnipotent. Its welfare 
was the concern of every citizen; and his personal 
and family interests were held to be ever subservient 
to those of the commonwealth. Individual liberty and 
honour were deemed secondary to the glory and inde- 
pendence of the city. The life and the fortune of the 
subject were to be devoted to the service of his country, 
and, if need be, sacrificed to further its welfare. Even 
matters of private life and religion were not thought to 
be free from the omnipotence of the State. 

And so having regard to the well-being of the State, 
now one practice was adopted, nowa contrary one. We 
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find advocates at international congresses and other &xpedient. 


assemblies advancing arguments and persuasions at 
one time in favour of this line of conduct, at another 
time in favour of that. Thus, after the defeat of the 
Corinthians (who belonged to the Lacedaemonian con- 
federacy) by the Corcyraeans, 435 B.c., the former made 
more active preparations to retrieve their position. 
The Corcyraeans alarmed, despatched ambassadors to 
Athens to propose an alliance with that city, 433 B.c., 
in spite of the terms of the Thirty Years’ Truce. The 
envoys pointed out that the neutrality of Athens was a 
mistake, for it left her isolated at the mercy of the 
Corinthians and their allies. ‘The policy,’ they 
argued, ‘of not making alliances lest they should 
endanger us at another’s bidding, instead of being 
wisdom, as we once imagined, has now proved un- 
doubtedly to be weakness and folly.”! They repre- 
sented, moreover, that such a step on the part of 
Athens would scarcely be a violation of the engagement 


1Th = = a ? ec 8 “ € “A 4 

uc. i, 32: ...Kal mepiertyKev 4) SoKovoa tov mpdTepov 
cwdppoortvy, TO py ev adrAoTpia Evppaxia tH Tov TéeAas youn 
Evykivouveverv, viv aBovAia kal dodevera pavopern. 
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with the Lacedaemonians; and even if it were, Athens 
could not afford to be scrupulous in this matter, for 
expediency was the indispensable guide. ‘“‘ And who- 
ever thinks that these things which we have urged are 
expedient, but is afraid that through being persuaded 
by them he would break the treaty, let him know that 
his fear, being attended by strength, will cause greater 
alarm to his enemies; but that his confidence in not 
having received us being powerless will be less formid- 
able to his foes who are strong.”! The Corinthians 
who had also sent an embassy to Athens replied to the 
arguments of the Corcyraean envoys, appealing to the 
conditions of the Thirty Years’ Truce, and reminding 
the Athenians that it was on account of the representa- 
tions of Corinth that the Peloponnesian allies had not 
assisted the Samians in their recent revolt. ‘‘Do not 
say to yourselves,” they urged, ‘that one thing is just, 
but that in the event of war another thing is expedient ; 
for the true path of expediency is the path of right.... 
To do no wrong to a neighbour is a more certain 
source of power than to gain a perilous advantage 
under the influence of a momentary illusion.’’? 

A similar distinction between the just and the ex- 
pedient was afterwards made by an ambassador before 
a general assembly of the Peloponnesian confederates 
at Sparta, 432 B.c. In view of the inducements of the 
Corcyraean envoys, Athens had concluded only a 
defensive alliance with Corcyra, thus hoping to avoid 
an open infringement of the truce with Sparta. But 
soon Athens abandoned her neutrality, and aided 
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Corcyra to defeat the Corinthians. At the subsequent 
congress in Sparta, many of the Peloponnesian con- 
federates alleged grievances against Athens; and the 
Corinthian envoy depicted in striking terms the am- 
bition, the enterprise, and boldness of Athens, in contrast 
with Spartan inaction and excessive caution. An 
Athenian ambassador who happened to be in Sparta 
on some other affair was present at the meeting, and 
obtained leave to reply to the allegations hurled against 
his country. He first of all denied the right of 
Lacedaemon to interfere in a dispute between his own 
city and Corinth, and then entered into a general vindi- 
cation of the Athenian policy, saying in the course of 
his speech: “An empire was offered to us; can you 
wonder that, acting as human nature always will, we 
accepted it and refused to give it up again, constrained 
by three all-powerful motives, ambition, fear, interest. 
We are not the first who have aspired to rule; the 
world has ever held that the weaker must be kept 
down by the stronger. And we think that we are 
worthy of power; and there was a time when you 
thought so too; but now, when you mean expediency 
you talk about justice. Did justice ever deter anyone 
from taking by force whatever he could?”’?! 

Again, in the fifth year of the Peloponnesian war, 
427 B.c., Mytilene was compelled to surrender; and 
debates followed in the Athenian assembly respecting 
the fate of some thousand prisoners, Mytileneans and 
others, who had been taken. Cleon, the violent dema- 
gogue, took the lead in the proceedings, and proposed 
the execution of all, remarking: “If, right or wrong, 
you are resolved to rule, then rightly or wrongly must 
they be chastised for your good.”? Diodotus, however, 
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adopted a more moderate attitude, objecting to Cleon’s 
proposal on the ground that the death of the prisoners 
was neither expedient nor for the interest of the State. 
‘“The question for us rightly considered,” he stated, 
“is not what are their crimes, but what is for our 
interest. If I prove them ever so guilty, I will not on 
that account bid you put them to death, unless it is 
expedient. Neither if perchance there be some degree 
of excuse for them, would I have you spare them, unless 
it be clearly for the good of the State.” 

In reference to the intervention of Athens in Sicilian 
affairs, Euphemus, the Athenian envoy, replying to the 
ee of Hermocrates of Syracuse to the Camarinaeans, 
said that nothing was inconsistent which was expedient, 
and—adverting to the kinship of the Syracusans with 
the Camarinaeans—that no man was a kinsman who 
could not be trusted. ‘In each case,’’ he continued, 
‘‘we must make friends or enemies, according to 
circumstances, and here our interest requires, not that 
we should weaken our friends, but that our friends 
should be too strong for our enemies. Do not mis- 
trust us. In Hellas we act upon the same principles, 
managing our allies as our interest requires in their 
several cases.”2 

It will be remembered that in the argument of 
Socrates and Thrasymachus as to the nature of justice, 
the latter advances the doctrine that justice is the 
interest of the stronger, and the interest of every 
State ; but Socrates points out that the essential thing 
is to ascertain the true significance of this ‘interest.’ * 
Polemarchus had also suggested the definition that 
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justice meant doing good to friends and harm to 
enemies.’ And in his Memorabilia Xenophon relates 
that Socrates, speaking of brotherly concord, and asking 
whether to make first advances for effecting a recon- 
ciliation was degrading or doing good, remarked, in 
his ironical manner: “ Yet he is thought to be a man 
deserving of great praise, who is the first to do harm to 
the enemy and to do good to his friends.” ? Similarly, 
there is a passage in Euripides which refers to the 
lawfulness of inflicting ill on one’s adversary in order 
to enfeeble him as much as possible,—vopos Tov éxOpov 
dpav, Sov AaBys, cakes. Although these questions 
(particularly those raised by Socrates’ interlocutors) were 
concerned mainly with private ethics, the sophistical 
arguments so readily destroyed by Socrates undoubtedly 
represented the current notions as to State interest, the 
sanction of necessity, and expediency. 

Sometimes the promptings of supreme necessity are The doctrine 
found to be irresistible; in which case amongst the ase 
ancients, as amongst the modern nations, a certain 
course of action might be considered permissible which, 
under different circumstances, would be manifestly 
illegitimate. Thus, apart from the use of extreme 
measures in warfare, the repudiation of contractual 
obligations, and other acts held to be unlawful by 
international positive jurisprudence, there were also 
instances of infringements of sacred law committed 
under the alleged stress of necessity. When the 
Boeotians accused the Athenians of sacrilege in regard 
to the Delian temple, and of drawing the sacred water 
therefrom for ordinary use, the Athenians replied that 
they could not help doing so; that, at least, they had 
not made wanton use of the water, for they were 
compelled to draw it in their defence against the 
Boeotian aggression on their territory. ‘‘ When men 


1 [bid. i. 334b. 
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were constrained by war,” they pleaded, ‘‘or by some 
other great calamity, there was good ground for 
believing that their offence was pardoned even by 
the god himself. He who has committed a misdeed 
involuntarily is permitted a refuge at the altar; for 
men are said to transgress not when they presume a 
little in their distress, but when they do evil of their 
own free-will.’’! 

Even Aristides ‘the Just,’ a man of unselfishness, 
honesty, and integrity, described by Theophrastus as 
the ‘justest of the Greeks,’ is said to have drawn a 
distinction between private morality and public conduct, 
on the ground that rules of justice were to be observed 
between individuals, but that considerations of ex- 
pediency, of general utility should preponderate in 
matters of a public or interstatal character. 

In reference to the Corcyraean sedition, 427 B.c., 
Thucydides, in a striking passage, embodying wise 
reflections on the causes and effects of the revolutionary 
disposition, points out the great necessity of not con- 
founding selfishness and personal interest with justice 
and public expediency, nor a narrow party-spirit with 
true national enthusiasm. ‘The cause of all these 
evils,” says he, ‘was the love of power, originating 
in avarice and ambition, and the party-spirit which is 
engendered by them when men are fairly embarked 
in a contest. For the leaders on both sides used 
specious names, the one party professing to uphold 
the constitutional equality of the many, the other the 
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wisdom of an aristocracy, while they made the public 
interests, to which in name they were devoted, in reality 
their prize. Striving in every way to overcome each 
other, they committed the most monstrous crimes ; 
yet even these were surpassed by the magnitude of 
their revenges which they pursued to the very utmost, 
neither party observing any definite limits either of 
justice or public expediency, but both alike making 
the caprice of the moment their law. Either by the 
help of an unrighteous sentence, or grasping power 
with the strong hand, they were eager to satiate the 
impatience of party-spirit.”” 3 
Of the view of the supremacy of State interest, and State interest, 
: : . : and Spartan 

of the practice of subordinating everything else thereto, views, 
the Spartans were the most thorough, consistent, and 
uncompromising advocates. Thus Brasidas, one of the 
greatest of Spartan commanders, in his harangue to 
the troops, engaged in the war in Thrace, 422 B.c., 
observed—no doubt borrowing his doctrine from the 
contemporary moral philosophers—that the greatest 
reputation is acquired by those stratagems in which a 
man deceives his enemies most completely, and does his 
friends most service.2 Lysander, another remarkable 
Spartan, after his appointment to the supreme command 
of the Peloponnesian fleet, seems to have adopted the 
motto that the end justified all means,—no matter how 
cruel, deceitful, or unscrupulous they were. He pre- 
ferred expediency and stratagem, as Plutarch says, to 
justice and openness. ‘‘ He indeed laughed at those 
who said that the race of Heracles ought not to make 
wars by stratagem, saying: ‘When the lion’s skin will 
not protect us, we must sew the fox’s skin to it.’ 
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Again, Agesilaus, regarded by the Spartans as an 
embodiment of their national virtues, held, in reference 
to taking the side of Phoebidas, that the only thing 
to be considered was whether such action was of 
advantage to Sparta. ‘‘ Yet,” adds Plutarch, “in his 
talk Agesilaus always set a high value upon justice, 
calling it the first of all virtues.”! In reply to an appeal 
from Tachos, King of Egypt (as has already been re- 
lated), he set out, though he was eighty years of age at 
the time, to wei him in his revolt against Persia. 
But, in the absence of the Egyptian king, he changed 
over to the side of Nectanebis, and helped him to 
obtain the throne. Plutarch says that he adopted this 
extraordinary line of conduct, which was a downright 
piece of treachery, in consideration of the interests of 
his country, —aro7ou Kat a\XoKoTou Tpary Maros ime pa 
AUUPATL TH cumpepovTe TIS Tar pidos X png apevos. : 

Very frequently the Spartan iron rule of national 
expediency called forth the vituperation and reproach of 
other countries. Thus, in the fifth year of the Pelo- 
ponnesian war, the Plataeans complaining to the Lace- 
daemonians of the conduct of the Thebans said (for 
they cannot have been unconscious of the ironical char- 
acter of the expression) : “‘ If you take your own present 
advantage and their present hatred to be the measure of 
justice, you will prove yourselves, not upright and 
impartial judges, but the slaves of expediency.” ® 

In 416 B.c. Athens made an expedition against the 
island of Melos, a colony of Lacedaemon, as it had 
refused to submit voluntarily to the Athenian hege- 
mony. The Athenian forces encamped on the island, 
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but before commencing active hostilities, they de- 
spatched envoys to negotiate with the Melians. In the 
course of the discussion before the magistrates and other 
leading men of the island,’ the Athenian ambassador 
said: ‘‘ Well, then, we Athenians will use no fine 
words; we will not go out of our way to prove at 
length that we have a right to rule, because we over- 
threw the Persians ; or that we attack you now because 
we are suffering any injury at your hands. We should 
not convince you if we did; nor must you expect to 
convince us by arguing that, although a colony of the 
Lacedaemonians, you have taken no part in their 
expeditions, or that you have never done us any wrong. 
But you and we should say what we really think, and 
aim only at what is possible, for we both alike know 
that into the discussion of human affairs, the question 
of justice only enters where the pressure of necessity is 
equal, and that the powerful exact what they can, and 
the weak grant what they must.”* Afterwards, in answer 
to an argument as to the hope of assistance from the 
Lacedaemonians, the allies of the Melians, the Athenian 
thus commented on the Spartan character and policy : 
“The Lacedaemonians are exceedingly virtuous among 
themselves, and according to their national standard of 
morality. But in respect of their dealings with others, 
although many things might be said, a word is enough 
to describe them,—of all men whom we know, they 
are the most notorious for identifying what is pleasant 
with what is honourable, and what is expedient with 
what is just.”* But the attitude of Athens herself 


PYhuc. v. 84. 

2Thuc, v. 89: ...7a duvara & e€ dv Exdtepor dAnOOs Ppovotpev 
diarpdcoes Oat, erirtapevous mpds eiddTas OTe dikara pev ev TO GVO pw- 
teiy oy ard THs tons dvayKys Kpivetat, Suvata dé ot TpovyxovTes 
Tpdocovet Kal ot doOevels Evy Men poe 

*'Thuc. V. 105 : Aaxedarpovroe yap T pos opas pev adTovUs Kal TA. 
eT Lx pea. vopupa wrelora GpeTH XpOvTar’ mpds de TOvs dAous ToAAa 
dv Tis Exwv eimeiv ws tporpepovTar, EvveAdv paduor’ av SnAwcevev 
Ore erubavertata Gv iopev TA pev OEa KAAG vouiCovor, TA Se Evp- 
héepovra Sixara., 


Polybius on 
State interest. 


The principle 
of ‘ utility’ in 
Rome. 


100 PRINCIPLE OF UTILITY 


was made no less apparent by the remark of her envoy 
in reply to the Melian representatives : “You do not 
see that the path of expediency is safe, whereas justice 
and honour involve danger in practice.’ 

Polybius,—one of the few ancient historians possess- 
ing a real grasp of men and things, with a broad 
philosophic outlook, and a clear recognition of the 
force, the significance, and the applicability of the law 
of nations,—while condemning all conduct actuated by 
merely personal interest or selfish aggrandizement, yet 
admits the supremacy of State interest. In the case of 
Aristaenus (which has already been considered),? who 
induced the Achaeans to relinquish their alliance with 
Philip and join that of Rome, Polybius maintains that, 
far from being a traitor, he was a wise opportunist, in 
having thus secured the safety of his countrymen ; and, 
moreover, that a like principle of action would be 
perfectly defensible in the case of all others who adapted 
their policy and measures to the exigency of time and 
circumstances,—déc0. KkaTa Tas Tov KaLpav TEPLT AT ELS Ta 
TapaTrAijova TOUTOLS TOALTEVOVTAaL Kal TpaTTovcw.? 

In Rome, likewise,—particularly in her later history 
—considerations of utility not infrequently triumphed 
when brought into conflict with those of honour and 
impartial justice. Roman philosophers and orators 
were prone to draw fine distinctions, not always free 
from casuistical subtlety, between the expedient and 
the honourable, and to emphasize their antagonism.* 
Various instances of the predominance of the principle 
of usilitas have already been adduced in the foregoing. 
Of such examples one of the most striking is found 
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in the discussion in the senate concerning the truce 
granted to Perseus. The oldest senators, indeed, 
mindful of Roman deeds of honour and generosity in 
the past, criticized in reproachful terms the action 
of the deputies in having deceived Perseus. But, says 
Livy, the opinion of that section of the senate prevailed 
in whose eyes honour was held to be subservient to 
utility, —“ vicit tamen ea pars senatus, cui potior utilis, 
quam honesti cura erat.” ! 

Towards the end of the Republic, and in the time of 
the emperors, the Romans, in their relationships with 
foreign States, considered the demands of necessity, 
when identical with State interest, as supreme. It 
became a current doctrine of political as well as of 
moral philosophy that law was merely a creature of 
circumstance and necessity : 


““ Honesta lex est temporis necessitas. 
Necessitas dat legem, non ipsa accipit.” 2 


But in the actual moulding of the policy of universal con- 
quest and imperial expansion, such maxims—admissible 
enough if construed dispassionately—were subjected to 
the narrowest interpretation for the purpose of advancing 
the interests of Rome at the expense of other nations. 


In most of the States of antiquity the principle of Balance of 
balance of power was understood and often applied in °° 
practice. In ancient China there were frequent com- 
binations of princes established expressly for the purpose 
of resisting the preponderance of mighty States, of 
checking their aggressions, and of affording protection 
to weaker communities. Hume, tracing our more 
developed modern conceptions to ancient doctrines and 
practices, says: “It is a question whether the idea of tm the East. 
the balance of power be owing entirely to modern 


1 Liv. xlii. 47. 
* Publilius Syrus (fl. c. 45 B.c.), Sententiae.—Cf. also 
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policy, or whether the phrase only has been invented in 
these later ages? It is certain that Xenophon in his 
Institution of Cyrus (i. §. 3) represents the combination 
of the Asiatic powers to have arisen from a jealousy of 
the encreasing force of the Medes and Persians ; and 
though that elegant composition should be supposed 
altogether a romance, this sentiment, ascribed by the 
author to the eastern princes, is at least a proof of the 
prevailing notion of ancient times.”! Hume refers to 
the King of Assyria, who is represented as having called 
on a union of his subject peoples, namely the Lydians, 
the Cappadocians, the Phrygians, the Paphlagonians, the 
Indians, the Carians, and the Cilicians, to prevent the 
growing power of the combined Medes and Persians. 
For the latter “‘ were likely, if he did not prevent them 
and break their power, to subdue all the neighbouring 
nations by attacking them one after another.”’? 

Reference has already been made to the general 
assembly of the Peloponnesian confederacy at Sparta, the 
complaints there made by various States as to the 
arbitrary proceedings of Athens, her dangerous pre- 
dominance, and her concealed desire to undermine the 
independence of free communities and transform them 
into her subjects. The object of the league was, there- 
fore, to put a check on Athenian ascendancy, and make 
secure the liberty and sovereignty of the lesser States. 
Thucydides, referring to the length of the Pelopon- 
nesian war and its numerous calamities, suggests that its 
real, though unavowed, cause was the rapid growth of 
the Athenian power, tous ’A@nvatous nyouma Meyanous 
yeyvouevous, which alarmed the Lacedaemonians and 
compelled them to take warlike measures.® 


1Of the balance of power (in Essays, ed. T. H. Green and T. H. 
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After the peace of Antalcidas, 387 B.c., Athens was Efforts to 
already on the decline, and Sparta was quickly gaining Serene a 
power. Thebes at this time offered the greatest opposi- confict with | 
tion to the Spartans. The latter, having designs on balance of 
Thebes, continued their aggressions in Boeotia; they PY” 
reduced Mantinea, and interfered in the Olynthian con- 
federation, 383 8.c. Hence Thebes entered intoan alliance 
with Olynthus. But the Lacedaemonians succeeded in 
entering the city of Thebes; they seized the Cadmea (the 
Theban Acropolis), compelled the Thebans to join their 
confederacy, forced Olynthus to capitulate, 379 B.c., and 
dissolved the Olynthian league. Thus a great blow was 
inflicted on Greece; for the Olynthian union might 
have served as an effective counterpoise to the increasing 
might of Macedon. Now Sparta was at the highest 
pinnacle of her power; but she was unpopular in 
Greece, on the one hand, in consequence of her harshly 
administered dominion, and, on the other, because she 
was leagued with the enemies of Hellenic liberty,—with 
Persia, with Amyntas of Macedon, and with Dionysius 
of Syracuse. A revolution soon followed in Thebes. 

The Spartans were expelled from the Cadmea; but 

their vigorous preparation of a large expedition against 
Thebes terrified the Athenians, who entered into an 
alliance with the threatened city, and declared war 
against Sparta, 378 B.c. Subsequently, the Athenian 
confederation was reorganized. The Theban arms on 

land, and the Athenian fleet progressed favourably ; 

and Sparta found herself obliged to solicit Persian 
assistance. But owing to the increasing jealousy of 
Thebes, which had recently destroyed the restored city 

of Plataea, Athens was desirous of peace, and opened 
negotiations with Sparta. A congress was accordingly Frequent 
opened in this city in 371 B.c.; a peace—usually desig- phat teins 
nated the peace of Callias, from the name of the principal prevent 


inordinate 


Athenian ambassador—was there agreed upon,’ the basis power of 
ambitious 


of which was the principle declared in the peace of states, 


1 Cf. Diodor. xv. 50; Aeschin, De fals. leg. 9. 
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Antalcidas, which had professed to establish the inde- 
pendence of the Greek cities. Henceforth, therefore, 
the independence of the various Greek States was to be 
recognized, the armaments of the combatants were to be 
disbanded, and the Spartan harmosts and garrisons dis- 
missed. While an exclusive dominion was denied both 
to Athens and Sparta, they yet agreed to acknowledge 
each other’s predominance, that of Athens on sea, that 
of Sparta on land; but such predominance equally in 
the case of both of them was never to be asserted 
ageressively, and never to be assumed to the detriment 
of any State’s autonomy. Sparta ratified the treaty 
for herself and her allies; but Athens took the oath 
for herself alone, and was followed separately by her 
confederates. Epaminondas, the distinguished Theban 
delegate, refused to sign except on behalf of the entire 
Boeotian league, maintaining that the right of Thebes 
to exercise the hegemony of Boeotia rested on as good 
a basis as Sparta’s claim to the sovereignty of Laconia, 
—which, he held, was derived from the power of the 
sword. Agesilaus became infuriated, and, addressing 
Epaminondas, exclaimed: ‘Will you or will you not 
leave each Boeotian city independent ?’ To which the 
Theban envoy at once replied: ‘ Will you leave each 
of the Laconian towns independent ?’ Agesilaus made 
no answer, but directing the name of the Thebans to be 
struck out of the treaty, proclaimed them excluded from 
it; and thus the conference came to an end.’ The 
prevailing feeling in Sparta was now to crush Thebes. 
Accordingly Cleombrotus invaded Boeotia, and seized 
the port of Creusis; but the Thebans soon gained a 
signal victory at Leuctra (371 B.c.). The Thebans then 
solicited and obtained the aid of Jason of Pherae, the 
commander (rayés) of the united Thessalian forces, 


1Cf, Xenoph. Hell. vi. 3; Plut. Ages. 28.—The accounts given by 
these two writers present certain discrepancies.—The reports of 
Pausanias (ix. 13. 2) and Diodorus (xv. 38) probably refer to these 
proceedings, though other dates are assigned by them to their narra- 
tives. 
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upon whom Macedon was partially dependent. Thebes 
now rose rapidly, and many communities, such as the 
Phocians, the Euboeans, the Locrians, the Malians, the 
Heracleots, and the Orchomenians, sought her alliance. 
Jason’s influence was likewise increasing ; but the 
Delphians, alarmed at his intention to usurp the presi- 
dency and direction of the Pythian festival—the pre- 
rogatives of the Amphictyonic Council—assassinated 
him. Athens, afraid of the Theban ascendancy, and 
with a view of preventing her supremacy as well as that 
of Sparta, established, on the basis of the conditions laid 
down in the peace of Antalcidas, the Arcadian league, 
which was joined by the majority of the Peloponnesian 
communities. Epaminondas next invaded the Pelopon- 
nese, and secured the aid of the Arcadians, as well as 
of the Argives and Eleans. Having been repelled, 
he consolidated the Arcadian confederation, founded 
Megalopolis, and restored the independence of the 
Messenians. At this point Athens entered into an 
alliance with Sparta (369 B.c.), who waived all claims to 
superiority and hegemony. It was further agreed that 
the command both on land and sea should alternate 
every five days between the contracting parties, and that 
their united forces should occupy Corinth, and guard 
the passes of the Onean mountains across the isthmus, 
so as to prevent the Thebans from again invading 
Peloponnesus. And so on did the oscillation of 
alliances continue on this side or that, as a counterpoise 
to the inordinate ambition and menacing power of one 
State or another. ‘‘ But whether we ascribe,” as Hume 
observes, “the shifting of sides in all the Grecian 
republics to jealous emulation or cautious politics, the effects 
were alike, and every prevailing power was sure to meet 
with a confederacy against it, and that often composed 
of its former friends and allies.” ! 
With regard to this constant desire to preserve the Demosthenes 

balance of power, the same writer says: ‘‘ Whoever leet of 


I Loc. cit. p. 349. 
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will read Demosthenes’ oration for the Megalopolitans 
may see the utmost refinements on this principle that 
ever entered into the head of a Venetian or English 
speculatist.”"". In 353 B.c. two embassies arrived in 
Athens, one from Lacedaemon, the other from Mega- 
lopolis, each to solicit aid in the approaching war. The 
Spartan ambassadors reminded the Athenians of their 
former alliance, and pointed out the advantage that 
would accrue to them from the plan of Archidamus, 
by which their old enemy Thebes would be crushed. 
The Megalopolitan envoys urged the justice of their 
own cause, and the danger that would be consequent 
on the revival of Spartan supremacy. Demosthenes 
espoused the cause of the Megalopolitans. He argued 
that, eliminating all animosity or prejudice against each 
of the contending parties, the question must be settled 
in accordance with the urgings of necessity, considered 
in reference to the interests of justice and the good of 
Athens. Justice demanded that no community should 
be oppressed by another. The alliance of the Athenians 
with Sparta had been established on this principle, and 
they had saved her from destruction ; but if the Lace- 
daemonians entered on ambitious enterprises inconsistent 
with the spirit of their alliance, his countrymen were 
therefore perfectly justified in breaking it off. It was 
the interest of Athens, Demosthenes emphasized, that 
neither Sparta nor Thebes should possess too great 
power. And the subjugation of Megalopolis would 
lead to the reconquest of Messenia, in the event of 
which the balance of power in the Peloponnese would 
be destroyed. ‘No man,” his argument continued, 
‘will deny that it is for the advantage of Athens that 
both the Lacedaemonians and our Theban neighbours 
should be weak. But, if we may form a conjecture from 
representations repeatedly advanced in our assembly, it 
appears that things are thus circumstanced,—the Thebans 
will be weakened by the re-establishment of Orchomenus, 


1 [bid, 
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Thespiae, and Plataea; the Lacedaemonians will become 
powerful again, if they subdue Arcadia and take Mega- 
lopolis. We must, therefore, mind that we suffer not 
the one people to grow mighty and formidable, before 
the other has become weak ; that the power of Lace- 
daemon do not increase, unobserved by us, in a greater 
degree than it is well for that of Thebes to be reduced. 
For we shall hardly say that we would rather have the 
Lacedaemonians as our rivals than the Thebans. Our 
solicitude is not concerned with this merely; for we 
are anxious that neither of them may have the means of 
injuring us; and so shall we enjoy the best security.” 
Demosthenes does not by any means lose sight of con- 
siderations of justice ; but in adapting political conduct 
to satisfy the demands of justice, State interest must not 
be thereby sacrificed. Our purposes and our actions, he 
declares, should always be just; but at the same time we 
must be careful that they are attended with advantage, 
—0dei 0€ cKomeiy mev Kal TpaTTew det Ta OlKala, oULTApA— 
TnoElV 0 OTWS aua Kat guuépovTa éotat Tavta.2 Hence, 
the rise of Spartan power must by every possible means 
be prevented. ‘I cannot but regard it as perilous to our 
State, if the Lacedaemonians should take Megalopolis 
and again become strong.” “Now if you reject the 


See Pro Megalo. 4-5: Ovxovv ov’ dv eis avretrot os 
od ouppéeper TH moet Kal Aakedatpovious do Beveis elvat Kal 
OnBaious TovToval, €oTL TOLVUV Ev TLVE TowobTy KaLp) Ta Tpdy Lara. 

vov, el TL O€¢ TOS elpypevous Toh AdKus Tap viv Adyous Texpnpar Gan, 
eote OnBaiovs pev ’Opxopevod Kal Oecmiov Kat IAaraov oiKe- 
cbeacav daobeveis yeverOat, Aaxedatpoviovs 8, «i Tour ovTat THY 
’"Apxkadiav wd’ éavtots Kai MeyadAnv modu avatpyoovet, maXwv 
iaxupors yernrer Gan, oKeTTEOV ToLvUy a) ™ pOTepov ToVGOE yever Ga 
poPepors Kai peyddovs ediorw nev n ’Kelvoe puKpot yevqgovrat, Kat 
AdOwciv pas wAove peiCovs ot AaKedoupovioe yevopevor 7) dow Tovs 
OnPaiovs EAatrovs cvppéeper yever Gar. ov yap éxeivd y’ av elrouper, ws 
avrahdd£ao Bat BovAoipeba dvrimdhous Aaxedatpoviovs avtt OnBaiwv, 
ovde tour’ eo 5 orovddloper, avn orws pnoerepot Suvijrovras ponoev 
npas adukety, ovTw yap av npets peta trAEioTHS adeias Einpev. 


2 Tbid. 10. 


3 Ibid. 22: od yap eywy ddeés Tod? trohapBave TH TOE, TO 
AaBeiv MeyaAnv rod Aaxedatpovious kat maduv yever Oar jeeyious: 
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appeal of the Megalopolitans, and should their city then 
be destroyed, and themselves dispersed into villages, 
the Lacedaemonians at once become powerful; but 
should they chance to escape—as unexpected events 
do happen—they will in justice become steadfast allies 
of i Pees.” 

Subsequent events furnished a clear justification of 
Demosthenes’ political wisdom. He failed to persuade 
the Athenians to follow his counsel. They joined the 
alliances of neither of the contending parties. Archi- 
damus commenced war against the Arcadians, who were 
joined by Argos, Sicyon, and Messene. In the same 
year, 352 B.c., the Phoctan general, Onomarchus, having 
been defeated by Philip near the Gulf of Pagasae, and 
slain in the encounter, the Thebans were enabled to 
send forces in aid of their former allies. The Spartans 
were reinforced by some Phocian mercenaries ; and for 
two years the war continued with varied success, when a 
truce was made. The Arcadian confederacy, however, 
alienated from Athens, and in view of the imminent 
Spartan invasion, appealed to Philip for assistance,— 
thereby establishing Macedonian influence in the Pelo- 
ponnese. And so with the battle of Chaeronea, 338 B.c., 
the freedom of Greece was virtually crushed. 

Subsequently we find similar alliances, coalitions, or 
combinations amongst the eastern peoples to prevent 
the acquisition of too great power by any State or ruler. 
“The successors of Alexander showed great jealousy of 
the balance of power.” On the death of Alexander, 
a partition of his dominions was effected by which 
Philip Arrhidaeus was declared king, the government 
of Macedonia and Greece divided between Antipater 
and Craterus, Egypt and the adjacent countries given 
to Ptolemy, Phrygia proper, Lycia, and Pamphylia to 


1Demosth. Pro Megahp. 30: 6tt pi) tpordeEapéevov pev tpOv Tovs 
/ 3X \ > “A \ a“ > lal 
MeyadoroXitas édv pev dvaipeOGor Kai Siorxicfacwv, trxupois 
AaxeSarpovious éotiv edOds civar, eav 6€ TwOGow apa ws Hy TL Kal 
rap’ éAmidas é£eByn, BeBasor obppaxor OnPaiwy duxaiws evovrar. 
2Hume, Moc. cit. p. 350. 
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Antigonus, the Hellespontine Phrygia to Leonatus, the 
satrapy of Paphlagonia and Cappadocia to Eumenes, 
and Thrace to Lysimachus. By the last directions of 
Antipater, Polysperchon, one of the veteran officers of 
Alexander, was appointed chief administrator. In order 
to offer effective opposition to his rival Cassander, the 
son of Antipater, Polysperchon determined to enlist 
the sympathy of the various States in Greece, and to 
subvert there the Antipatrian oligarchies. Accordingly, 
after the death of Antipater (319 B.c.), he drew up a 
proclamation at Pella, where envoys had assembled from 
most of the Greek States, and issued it as an official 
circular, in the name of the dynasty, with the object 
of rallying the Hellenic forces round Macedonia. Dio- 
dorus has preserved this document, which is described 
by Egger as unique in the diplomatic annals of antiquity, 
—*“en son genre, un document unique dans les annales 
diplomatiques de l’antiquité.”! It spoke of the kindly 
disposition of Philip and Alexander towards Greece, the 
intention to restore the political constitution of each 
city, the recall and amnesty of exiles, and the recovery 
of their property ; and concluded by directing all the 
Greek States to pass decrees forbidding every one to 
bear arms or otherwise assume a hostile character against 
the empire, under penalty of banishment and confisca- 
tion of property.2 By the year 316 B.c. Antigonus 
had become master of Asia, and the most powerful of 
Alexander’s successors. Hence, on account of his 
growing might and ambitious projects, a general 
coalition was established against him, 315 B.c. Thus, 
Diodorus relates that Cassander, who was at the head 
of Macedon, despatched ambassadors to Asia to Anti- 
gonus with a view to bringing about a reconciliation 
and peace. But the latter fiercely answered that he 
would make no peace unless Cassander delivered every- 


"| Traités publics, p. 97. 
y oP 
*Diodor. xviii. 56: roujoarda 8 Sdypa mévtas tods "EXdAnvas, 
pndeva pare otparevey pire mpdrrew brevavria npiv’ et dé py, 
pevyev adrov Kal yevedv kal tov dvtwv oreper Bau. 
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thing into his hands. Cassander, thereupon, having 
consulted with Lysimachus, sent envoys to Ptolemy 
and to Seleucus giving them an account of the proud 
answer of Antigonus, and representing to them “that 
they were all in-equal danger by this war,—for if Anti- 
gonus gained Macedonia, he would presently swallow 
up the rest; that he had on several occasions given 
clear proof of his covetousness and ambition ; and that 
he would have no one to participate with him in any part 
of the empire; and hence it was expedient that they 
should all unite against him.” } 

Similarly, in the conflict between the Achaean league 
(under the leadership of Aratus) and Sparta, Ptolemy 
Euergetes transferred his assistance from the former to 
the latter in the hope of thus being able to counter- 
balance more effectively the power of Antigonus Gonatas 
of Macedonia. As Polybius says: ‘ Ptolemy despair- 
ing of retaining the friendship of the Achaean league, 
began to furnish Cleomenes with supplies, which he 
did with a view of setting him up as a foil to Antigonus, 
thinking the Lacedaemonians offered him better hopes 
than the Achaeans of being able to thwart the policy of 
the Macedonian kings.”’? 


In connection with Roman history, and even in the 
relationships of the various States in early Italy, we do 
not find such clear manifestations of the principle of 
balance of power as in the case of the Hellenic com- 
munities. The power of Rome kept on advancing too 


1Diodor. xx. 106: ... Kal Tov ék Tov Todgpov Kivdvvov KoLwov 
po 

evar mavtwy SidoKovres. THS yap Maxeédovias kparjocavta Tov 
’Avtiyovoy Obs addedeioGar Kat tov GAwy tas Pacrdeias: 
SeSwxevar yap aitdv meipay mAcovdnis OTe mwAEoveRTHS EoTL Kal 
Tacav apxyv akoudvyntov Torel. cvppepev ody amravTas cup- 
dpovnotat kal Kkowwy mpos ’Avriyovov exaveAéo bau roAepov. 

2 Polyb. ii. 51: éet 5€ IroAepaios pev, droyvots To €Ovos, KXeo- 
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surely, her reverses in the political and belligerent 
vicissitudes of Italy were too few and, on the whole, 
too insignificant, her handling of subjugated peoples, 
and the adaptation of their resources and their intrinsic 
potentiality to her own ends were too firm and thorough, 
her general policy and diplomatic conduct were far too 
subtle to make it possible for enemies or jealous 
sovereigns to establish effective coalitions against her 
inevitable ascendancy. 

The Hannibalic war was not a contest for adjusting wars of 
or securing the political equilibrium of the more power- (patient 
ful States ; it was rather a deliberate conflict for the equilibrium. 
acquisition of supreme dominion, as Agelaus of 
Naupactus is reported to have declared at a congress 
of the Aetolian communities, 217 B.c. ‘‘For even 
now, he assured them, “‘it is evident to any one who 
pays even a moderate attention to public affairs, that 
whether the Carthaginians conquer the Romans, or the 
Romans the Carthaginians, it is in every way improbable 
that the victors will remain contented with the empire 
of Sicily and Italy. They will move forward ; and will 
extend their forces and their designs farther than we 
could wish.”+ Philip of Macedon preserved a pre- 
carious neutrality until Hannibal seemed triumphant, 
when he entered into an alliance with the Carthaginian 
general ; the object of which was that Philip should 
help Hannibal to conquer Italy, and that, in return, 
Hannibal should aid Philip to subjugate Greece.’ 

The practice, however, of establishing combinations Policy of Hiero 
so as to counterbalance the inordinate power of this or Co 
that ambitious State was applied by Hiero II., king of 
Syracuse, who is regarded by Hume to have been “the 


1 Polyb. v. 104. 


2Liv. xxiii. 33: “ubi debellatum esset, Italia omnis cum ipsa 
urbe Roma Carthaginiensium atque Hannibalis esset praedaque 
omnis Hannibali cederet; perdomita Italia navigarent in Graeciam 
bellumque cum quibus regi placeret gererent ; quae civitates con- 
tinentis quaeque insulae ad Macedoniam vergunt eae Philippi 
regnique eius essent.” —Cf. Polyb. vii. 9, and supra, p. 82. 
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only prince we meet with in the Roman history who 
seems to have understood the balance of power....”* 
Thus, in the war between Rome and Carthage con- 
cerning Sicily, after the victory of Marcus Valerius 
Maximus over the allied Carthaginian and Syracusan 
forces, 263 B.c., Hiero concluded peace and a compact 
of alliance with Rome; and, as Mommsen remarks, it 
was a judicious policy on his part to join the Romans 
as soon as it was manifest that their intervention in 
Sicilian affairs was in earnest, and while there was yet 
an opportunity to secure peace without making any 
cessions or sacrifices.2. Nevertheless, in spite of his 
alliance with Rome, he was prepared to assist Carthage 
in order to render her an effective counterpoise to 
Rome, and so obtain greater security for his own 
country. In this connection, Polybius expatiates on the 
political sagacity of taking such steps as are deemed 
adequate and necessary for preserving the equilibrium 
of power. He points out that during the whole course 
of the war between Rome and Carthage, Hiero showed 
himself extremely anxious to do everything possible 
which the Carthaginians asked him, and particularly so 
at a certain juncture when they were hemmed in on all 
sides. Such a desire on*his part proceeded “from a 
conviction that it was for his interest with a view alike 
to his own sovereignty and to his friendship with 
Rome, that Carthage should not perish, and so leave 
the superior power to work its own will without 
resistance.” ‘‘And his reasoning,” comments Poly- 
bius, “‘was entirely sound and prudent. It is never 
right to permit such a state of things; nor to help 
any one to build up so preponderating a power as 
to make resistance to it impossible, however just the 


LOG HCRT P 13)5 2 


2 Rim. Gesch. vol. i. p. 515: “Er folgte einer richtigen Politik, 
indem er, so wie sich gezeigt hatte, dass es den Rémern mit dem 
Einschreiten in Sicilien Ernst war, sich sofort ihnen anschloss, als er 
noch Zeit war den Frieden ohne Abtretungen und Opfer zu 
erkaufen.” 
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cause.”? As to this passage of Polybius, Hume 
observes: ‘‘ Here is the aim of modern politics pointed 
out in express terms.” ” 

In the second Macedonian war, which Rome claimed Roman __ 
to have undertaken to expel the Macedonians from Greek atinirs. 
Greece and to restore liberty to the Hellenic States, T. 
Quinctius Flamininus, the consul, who took over the 
command in 198 B.c., summoned a council of the allies, 
and desired their opinions respecting the terms of peace 
to be prescribed. In a brief speech, Amynander, king 
of Athamania (a district in the Epirus), expressed his 
opinion to the effect that the conditions of peace ought 
to be adjusted in such a manner as to secure for Greece 
sufficient power, even without the need of Roman inter- 
vention, to maintain the peace as well as its own liberty, 
—“ita componendam pacem esse, ut Graecia etiam 
absentibus Romanis satis potens tuendae simul pacis 
libertatisque esset....”* Some modern writers main- 
tain that Rome in thus intervening to expel Macedon 
and liberate Greece cherished political designs of a 
crooked nature. But this too frequent tendency to 
impugn the honesty of the motives of Rome in almost 
all her foreign transactions is largely the outcome of an 
inveterate prejudice due to repeated assertions based on 
a superficial inquiry. As Mommsen says: “It is only 
contemptible disingenuousness, or weakly sentiment- 
ality, which can fail to perceive that the Romans were 
entirely in earnest in the liberation of Greece; and the 
reason why the plan so nobly projected resulted in so 
wretched a structure is to be sought only in the 


1 Polyb. i. 83 : “Iépwv & det pév rote Kata Tov evertaTa TOAEMOV 
peyarynv erovetto orovdnv eis Tav TO TapaKadotpevov tr’ aidTov, 
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ovvTeAciobas Tois icyvovor, Tave ppovipws Kat vovveE@s Aoyi(opevos 

+Q7 lal lal 
ovderote yap xpi) TA ToLvatTa mapopav, ovde THALKavTHY ovdevi 
ovykatacKevd (ev Suvacteiav, pos iv ovde wept TOV dporoyoupevwV 
des m 
eLeorar Sixaiwy auducByteiv. 

2 Loc. cit. p. 352. S Liv. Sexi, 12. 

II. H 


114 BALANCE OF POWER 


complete moral and political disorganization of the 
Hellenic people.”' And in reference to the frequent 
accusations brought against Rome of her subtle projects 
and interventions for attaining to universal dominion, 
the same historian remarks with much truth, though, it 
must be confessed, with a certain tinge of partiality or 
prepossession in favour of the great protagonist of his 
historical work: “If?...we glance back at the career 
of Rome from the union of Italy to the dismember- 
ment of Macedonia, the universal empire of Rome, far 
from appearing as a gigantic plan contrived and carried 
out by an insatiable thirst for territorial aggrandize- 
ment, appears to have been a result which forced itself 
on the Roman government without, and even in 
opposition to, its wish.””? He even maintains that the 
Romans were reluctantly compelled to undertake all 
their wars, excepting, at least, that concerning Sicily ; 
and that, in any case, “the universal empire of Rome 
had its ultimate ground in the political development of 
antiquity in general.’’* 


1 Rom. Gesch. vol. i. p. 720: “Nur von der veraichtlichen Unred- 
lichkeit oder der schwichlichen Sentimentalitét kann es verkannt 
werden, dass es mit der Befreiung Griechenlands den Rémern 
vollkommen Ernst war und die Ursache, wesshalb der grossartig 
angelengte Plan ein so kiimmerliches Gebaude lieferte, einzig zu 
suchen ist in der vollstandigen sittlichen und staatlichen Auflésung 
der hellenischen Nation.” 


2From Dickson’s translation. 


3 Rim. Gesch. vol. i. p. 781: “ Werfen wir... einen Blick zuriick 
auf den von Rom seit der Einigung Italiens bis auf Makedoniens 
Zertriimmerung durchmessenen Lauf, so erscheint die rémische 
Weltherrschaft keineswegs als ein von unersattlicher Landergier 
entworfener und durchgefiihrter Riesenplan, sondern als ein 
Ergebniss, dass der rémischen Regierung sich ohne, ja wider ihren 
Willen aufgedrungen hat.” 

4 Ibid. p. 782: “Die rémische Weltherrschaft beruht in ihrem 
letzten Grunde auf der staatlichen Entwickelung des Alterthums 
tiberhaupt.” 


CHAPTER XIX 


COLONIES AND THEIR RELATIONSHIP TO THE 
MOTHER-COUNTRY 


ALTHOUGH according to modern conceptions and Colonies and 
practice, the questions of colonization, the establish- ee 
ment of colonies, their political and juridical position 
with respect to the mother-state are not related to 
international law, in the strict acceptation of the term, 
yet in ancient times, and particularly in Greece with her 
marked twofold tendency to disintegration and expan- 
sion, independent and autonomous colonies may well 
be regarded as quite separate States, and therefore the 
relationship between them as being governed by inter- 
national law. And if this international law cannot 
strictly be said to have applied with an ethnic significance 
(a condition obtaining universally amongst modern 
nations), its applicability was none the less valid in the 
sense of interstatal law. Modern practice is based on 
the theory of territorial sovereignty. Settlement in 
unoccupied or conquered territory is conceived as an 
extension of the original colonizing community. But 
in the case of Greece,’ for example, where permanent 


10On Greek colonies, cf. D. Raoul-Rochette, Histoire critique de 
Pétablissement des colonies grecgues, 4 tom. (Paris, 1815); J. P. 
Bougainville, Quels étaient les droits des métropoles grecques sur les 
colonies, les devoirs des colonies envers les métropoles et les engagemens 
réciproques des unes et des autres? (Paris, 1745); P. Foucart, Mémoire 
sur les colonies athéniennes au cinquiéme et au quatriéme siécles (in Mémoires 
de l’ Académie des Inscriptions et Belles Lettres, Paris, 1878, 1¢ série, t. iv. 
pp. 322-413); Smith’s Dict. of Antiq. s.v. Colonia ; Daremberg-Saglio, 
5.2. Colonia. 
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association and effective union proved impossible, 
where the political ideal, speculative constructions, and 
instinctive strivings of the people were directed to the 
establishment of the city-state as the highest and most 
efficient political unit, the independence of colonies 
became inevitable. Besides, there were also practical 
reasons for this, such as, for instance, the distance from 
the mother-country, the difficulties of communication, 
the mixture of population,! the different conditions of 
life, and, in some cases, indeed, a new supervening 
civilization. So that we not infrequently find that 
colonies became in a short time more powerful than the 
mother-country. And yet, as will presently be seen, a 
certain well-recognized bond existed between them. 

The main reasons for colonization were the natural 
restlessness, commercial enterprise, and migration of 
people in quest of fortune and comfort, and adventure, 
the clash and hostility of political factions at home, and, 
further, the deliberate intention on the part of a coloniz- 
ing State to establish military and agrarian settlements 
for her special benefit. In the case of colonies founded 
mainly for military purposes, the political connection 
was obviously a closer one. Such settlements were in 
reality largely of the nature of artificial creations for the 
express purpose of guarding distant dependencies, or 
instituting a sphere of military influence in the vicinity 
of an enemy’s territory. Thus, there are extant two 
interesting colonial charters, which clearly indicate that. 
the main object of the foundations in question was a 
military one. One of these refers to the settlement of 
Naupactus by the Opuntian Locrians, 460 B.c.,”and the 
other refers to the Periclean colony sent to Brea in 
Thrace, 446-4 B.c.8 


1Cf, Herodot..i. 146.3 1v. 161; Diod. x1. 105 Thue. miioee 
(Thus, when the Lacedaemonians founded the colony of Heraclea, 
426 B.c., they not only sent out settlers from amongst their own 
citizens and the perioeci, but also permitted any Hellenes, not being 
of the Ionian, Achaean, or certain other races, to accompany them.) 


2 Hicks, no. 25; Michel, 285. 3 Hicks, no. 41 ; Michel, 72. 
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The Greek colonies may, from a geographical point Divisions of 
of view, be arranged into four divisions: (1) those Srekcoomes 
established in Asia Minor and the adjacent islands; (2) 
those in the western parts of the Mediterranean, in 
Italy, Sicily, Gaul, and Spain ; (3) those in Africa; (4) 
those in Epirus, Macedonia, and Thrace. The story of 
their origin and development is interesting, and, more- 
over, important for gaining more exact knowledge of 
Greek history and of the political and commercial 
relations between the Hellenic communities. But from 
the point of view of international law, there is no neces- 
sity to consider them in detail. 

As regards the internal constitution of these colonies, 

and the political relationships between them and their 
respective founders, they may again be grouped under 
a twofold classification—the azo«ia, the settlement 
enjoying autonomy and political independence, and 
the «Aypovxia (cleruchy), politically dependent on the 
mother-state, and, in a sense, an outlying fragment of 
it, though with some municipal organization of its own. 
The former kind was the more numerous, and repre- 
sented the real type of Greek colony. The system of 
cleruchies’ (the later stage in the development of the 
colonial theory in Greece) was practised mainly by the 
Athenians, who were wont to plant colonies in con- 
quered territory; it was more of the nature of a 
political experiment, which was abandoned after a trial 
of some two centuries (570-370 B.C.). 

Certain rules had to be complied with, and formalities Formalities in 
observed in the establishment of a colony. It was con- “*'2™°"™ 
ceived that a band of adventurers, for example, were 
incapable of founding a colonial settlement ; for they 
were necessarily deemed to be unable to organize them- 
selves, on their own initiative, and on their own account, 
into a properly constituted city, into a duly constructed 
political community. The founding of a colony was an 


1The cleruchies corresponded to some extent to the ‘coloniae 
civium Romanorum’ ; and we find that Plutarch (Flamin. 2) trans- 
lates the latter term accordingly. 
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act of State on the part of some city, which was thence- 
forth regarded as the mother-state, and designated the 
metropolis, untpoToXs.' The chosen leader was termed 
the oxtor7s.? 

Certain religious proceedings were in the first place 
indispensable. It was necessary to consult the oracle,? 
usually that of Delphi, and obtain the sanction of the 
god for the projected enterprise. Thus, on the occasion 
of the establishment by the Spartans of their colony, 
Heraclea, they first consulted the god at Delphi, who 
authorized them to proceed,—zporov pev ovv év Acdqpois 
Tov Oeov émjpovro, Keevovtos....* Next, a charter of 
incorporation (Ta azoixia) was drawn up by the govern- 
ment of the colonizing State. This set forth the con- 
ditions of the grant, and stated the main religious and 
political relations between the metropolis and the colony 
in question. In this respect, the document embodying 
the decree in connection with the founding of Brea is 
highly instructive.? 

A certain parental-filial relationship was considered to 
exist as an ineradicable basis of the connection between 
the colonizing State and the colony. Thus we find in 
various Greek writers such terms as zraides (children), 
réxva (offspring), éyovo: (descendants), cuyyevets (kins- 
men, relatives), and other like words, applied to colonies. 
Similarly the founding State was often described as a 
father or mother. Thus the Athenian, in the sixth 
book of Plato’s Laws, says: ‘“‘1 maintain that this 
colony of ours has a father and a mother, who are no 
other than the colonizing States....’® Herodotus 


1 Cf. Herodot. vii. 513 viii. 31; Thuc. 1. 1075 11. 923 vi. $2; ete. 

2Cf. Herodot. iv. 159; Thue. iii. 92 ; vi. 3, ete. 

3 Cic. De Divin. i. 1, 3 : “Quam vero Graecia coloniam misit in 
Aeoliam, Ioniam, Asiam, Siciliam, Italiam sine Pythio aut Dodonaeo 
aut Hammonis oraculo ?” 

= Pines: 92. 5 Cf. Hicks, no. 29 a. 

6 Laws, vi. 754: ynpl tavTy TH TOA, HV oiKifey péAXoper, 
olov Tatépa Kal pntépa ovK eivar TARY THY KaTOLKi{ovTay avTHV 

/ 

TOAL.... 
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terms the Athenians fathers of the Ionians, “... dyew 
émt Tous tatépas.”1 A colony was often spoken of also 
as a daughter ;* and two colonies of the same city were 
called, as between themselves, sister-cities.® 

Hence, the rights and duties of the metropolis and 
the colony were considered to be the natural sequence 
of the conception of parentage and kinship. In the 
passage of Plato above referred to, the Athenian con- 
tinues: ‘“‘ Well I know that many colonies have been, 
and will be, at enmity with their parents. But in early 
days the child, as in a family, loves and is beloved ; 
even if there come a time later when the tie is broken, 
still, while he is in want of education, he naturally loves 
his parents and is beloved by them, and flies to his 
relatives for protection, and finds in them his only 
natural allies in time of need ; and this parental feeling 
already exists in the Cnosians, as is shown by their care 
of the new city ; and there is a similar feeling on the 
part of the young city towards Cnosus.” 4 

With regard to bonds of a sacred character, the Sacred bonds, 

; ale and religious 

colony practised the same religion as the mother-state, obligations. 
whose gods it must preserve, though it could have also 
particular gods of its own. Thus the twelve Ionian 
cities of Asia Minor, colonies of Athens, celebrated her 
festivals and other religious solemnities.» In the same 
way, the colonies of Corinth and of Naxos® observed 
the religious practices of their metropolis. And similarly 
in early Italy, Rome, as a colony (according to tradition) 
of Alba Longa, and, through the latter, of Lavinium, 
offered up annual sacrifices on the Alban Mount, and 
sent victims to Lavinium.? The Greek colonies were 


1 Herodot. vii. 51; cf. viii. 22. 

*Cf. Thuc. i. 38; Polyb. xii. 10; Dion. Hal. iii. 7 ; Liv. xxvii. 9. 
PPolya: xxit 7, 31 5 Plut. Dimol. 15: 

4 Laws, vi. 754 (Jowett’s trans.). 5 Herodot. i. 147 ; Vil. 95. 
“Miodorsxit. 30: Thue. vi. 3. 


7Dion. Hal. i. 66, 67; Plut. Coriolan. 28; Varro, De Jdingua 
lat. Vv. 144. 


120 GREEK COLONIES 


obliged to send deputies every year to offer their first- 
fruits as sacrifices to the guardian deities of the mother- 
country. Their officiating priests were to be chosen 
from the metropolis.1_ In the distribution of victims, if 
citizens of the metropolis happened to be present it 
was customary to accord them the first place, as was 
also the case in the public games, assemblies, and 
solemnities.2. With regard to the alienation of the 
Corcyraeans from their mother-city, Corinth, Thucydides 
states that in their common festivals they did not 
permit the Corinthians to enjoy the customary privileges 
of founders,—ovre yap év tarnyipect Tats Kowais didovres 
yépa Ta vouiCoueva, and at their sacrifices denied to a 
Corinthian the right of receiving first the lock of hair 
cut from the victim’s head,—an honour usually granted 
by colonies to a representative of the mother-country. 
Further, the colonies were expected to decorate the 
temples of the metropolis with gifts, with a portion of 
the booty captured from the enemy, with trophies, 
statues, and other ornaments. The various religious 
ties continued to be very powerful till the fifth century 
B.c.; and so, in some instances, on the other hand, the 
political relations were to a large extent neglected, as 
in the case of Corinth;—thus Potidaea, originally a 
Corinthian colony, was in 432 B.c. the tributary ally of 
Athens.® 

Non-religious As to non-religious rights and obligations, these 

nents and relationships do not appear to have been for any length 
of time clearly defined, or firmly established ; and, for 
the most part, they were dependent more on fact and 
custom than on deliberate provisions of positive law. 
Generally speaking, however, in return for the protec- 
tion and assistance in war afforded to the colonies by 
the metropolis, it was incumbent upon them, by virtue 
of a reciprocal obligation, to send such help in her own 


1§chol. ad Thue. i. 25. aT huc 1.325; 3 bid. 
4Liv. xli. 20; Plin. xxxvi. 6; Sueton. dug. 69; Pausan. i. 13. 
5 Thue, i. 56. 
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wars as was proportionate to their wealth and capacity.' 
Thus Potidaea, a town in Macedonia, being a colony of 
Corinth, the Potidaeans assisted the Corinthians at 
Plataea.2 To adduce an example of a different kind 
from the Homeric narrative—which indicates at least 
the inveterate recognition of the principle—it may be 
recollected that Ajax, the son of Telamon, the sovereign 
of Salamis (which had been colonized by the Aeacidae 
of Aegina) assisted the Greeks with twelve ships in the 
Trojan war.2 Again, the inhabitants of Leontini (founded 
by the Chalcidians of Naxos) aided the Naxians when 
besieged by the Messenians, 425 B.c.t The Lacedae- 
monians came to the assistance of the Dorians, 457 B.c., 
when the latter were assailed by the Phocians.® In 
426 B.c. the Lacedaemonians founded the colony of 
Heraclea, in order to help their mother-state, Doris.° 
Similar obligations were laid on the sister-colonies to An act of 
help each other.’ It was esteemed an act of gross \mPicly to take 
impiety for colonists to bear arms against their founders, 
or for the founders to bear arms against their colonies. 
In a projected expedition of Cambyses against Carthage, 
the Phoenicians refused to obey his command, on the 
ground that they were bound by solemn oaths, and 
that it would be an impious act if they engaged in 
hostilities against their own descendants.® Again, 
Herodotus states that Themistocles, wishing to gain 
over the Ionians, caused inscriptions to be engraved 
on stones which might arrest their attention, and 
remind them of their natural duty. The first portion 
was to this effect: ‘Men of Ionia, you do wrong in 
fighting against your fathers, and helping to enslave 
Greece ; rather, therefore, come over to us; or, if you 


Pee MIE. TO7)s 1. 34), 

* Herodot. ix. 28. 8 Thad, iW. S87. "Thies iv. 215: 
Shue. 4,107. SP hucs Wiig. écP hues vil. 56, 
elerodot. 111. 10/5 Vill. 22 ;0cf.. Thuci vs 106. 


aes 4 \ b) i 
°Herodot. iii. 19: Polvixes d€ ovK epacav moujoev Tadra 

< la iA x / > / = > ”* fs Lif > \ 

opkiowot Te yap peydAowws evdedeo Oar, kal ovK av moreev doa emt 
‘\ lal x “nN 

TOS TALAS TOUS EWUTOV OTPATEVvOpEVoL, 
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cannot do that, withdraw your forces from the contest, 
and entreat the Carians to do likewise.’! The Corin- 
thian ambassadors, who were sent to Athens to oppose 
the request for assistance made by their colonists, the 
Corcyraeans, 433 B.c., admitted that it was undoubtedly 
an extraordinary proceeding for Corinth to make war on 
Corcyra; but they defended the act on the ground of the 
unparalleled injury inflicted upon them by the latter.? 
The metropolis was not entitled to interfere in the 
political affairs of its colonies; an undue encroachment 
in this respect was usually held to be a dissolution 
ipso facto of the existing bonds. Thus, when the 
Corinthian and Corcyraean embassies met in Athens 
(434-433 B.c.)—the latter to solicit an alliance, the 
former to prevent it—the Corcyraean representatives, in 
the course of their address to the Athenians, said: “If 
they say we are their colony, and that therefore you 
have no right to receive us, they should be made to 
understand that all colonies honour their mother-city 
when she treats them well, but are estranged from her 
by injustice. For colonists are not meant to be the 
servants but the equals of those who remain at home. 
And the injustice of their conduct to us is manifest; 
for we proposed an arbitration in the matter of Epi- 
damnus, but they insisted on prosecuting their quarrel 
by arms, and would not hear of a legal trial.”* A 


lviii. 22: "Avdpes "Iwves, od moveere Sikara exit tods matépas 
oTpatevopevot, Kat TV “EAAdSa Katadovrovmevor. GAG padiorae 
pev mpods nuewv yiverOe et de vpiv eat. TOTO pa) SvvaTov ToLAoaL, 
bpees S€ Ete Kal viv €k Tov pecov npiv eCeoe Kai avTol, Kal TOV 
Kapov deer Oe ra. ata byiv roréev. 

2Thuc. i. 38: Kal dnXAov Ste et Tots wr€oTWW GperKoVTEes EopeEr, 
tois® dv povors ovkK opOas amapérKotpev, ovd emiotpaTetopmev 
exmpeTOs, py Kal Suadepovtws Te ddikovpevor.—Cf. Herodot. iii. 49. 


* Thuc. 1.34: Hv Oe A€ywou & ws ov dikatov Tos operepous amroiKous 
puas d€eyer Oar, aberurav Os Tac0a aToLKia eb) pev TaTYOVTa TLLG 
ig xX B Pig xX b9 
THV PNT Bove adukoupevn O€ GAXOTpLovTat’ ov yap ert TO Soula 
7 M) ip “~ c os A ie “I 4 i pP > , 2 Pp 4 X 5 , 
GAN ért TO dpotor Tots AevTopevors Eivar ExTTEUTOVTaL. ws de }SLKovr, 
cadés cote: tpokAnbevtes yap wept ’Harwddpvov es Kpiouy, Toren 
nan na fota, ¢ > ox Oy » >’ Xr 7 DN A 
padXov 7 TO tow EBovrnPycav Ta eyKAjpara pete Oerv, 
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colony seeking to establish a settlement of its own was Certain rights 
obliged to choose a leader (otkic7/js) from its parent OK. state. 
State.1 Thus the colony of Epidamnus was founded 

by Corcyraeans, under the leadership of a Corinthian, 

who was invited, according to ancient custom, from the 
metropolis,—. . . ofkiorys ... KopivOios ... cata dn Tov 

TANGLOV VOMOV EK THS UT POT AEWsS caraxAnOes.2 The metro- 

polis, again, frequently sent governors to the colonies,’ 

and sometimes also generals. In reference to the failure 

of the new Spartan colony, Heraclea, Thucydides says 

that one of the main causes of the ruin and depopulation 

of the place was the conduct of the governors, apyovres, 

sent out from Lacedaemon, who frightened the people 

away by their severe and often unjust administration.’ 

Finally, the mother-states enjoyed hospitality in the 
colonies, could contract valid marriages with the inhabi- 

tants, and own land there ; and, in certain cases, they 

also possessed special privileges. 

Thus it is seen that there existed a virtual alliance Relationships 
between the mother-country and her colonies,—an oe 
alliance, moreover, based on considerations of sentiment 
and filial piety, reinforced by the religious sanction, rather 
than resting on any express compact. And sucha union 
was by no means of a precarious nature. In fact, on 
several occasions it was found strong enough to super- 
sede treaties concluded with foreign communities, and 
to impel the colonists to abandon their allies in favour 
of their own metropolis. An example of this is the 
exhortation of Themistocles to the Ionians, as referred 
to above. And Thucydides recounting the various 
causes of the quarrel between the Athenians and the 
Peloponnesians, mentions that Potidaea, which was 
originally a Corinthian colony, but in 432 B.c. the 
tributary and ally of Athens, revolted from the latter.® 
Similarly, the Mytileneans of Lesbos repudiated their 


1Thuc, i. 245 ch vi. 3, 4, in reference to numerous Hellenic 
colonies. 

2 'Thuc, i. 24. 2 Phuc) iu, 93. 4 Tbid. 

Ehue.«1, 56.5", 160, 
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alliance with Athens in order to join the Peloponnesian 
league ; and the envoys from Mytilene, at the council 
of the Peloponnesian allies held at Olympia, 428 B.c., 
drew a distinction between their former relationship to 
Athens and the more fundamental one of kinship.’ As 
a French writer says: ‘...Il y avoit entre les métro- 
poles et les villes qu’elles avoient fondées une alliance 
naturelle qui subsistoit réellement sans avoir besoin 
d’étre marquee Bae aucun traité positif. Cette union 
étoit si forte qu ‘elle passoit par dessus tous les traités 
faits avec des €trangers.”’® 

The question of Roman colonies? need scarcely 
occupy our attention here, as their position with regard 
to Rome was, from an interstatal point of view, different 
from that of the Greek colonies with respect to their 
metropolis. 

There was a certain form of colonization amongst 
the most ancient communities in Italy. From time to 
time they sent out their superfluous male population 
to seek new homes Colonies were established by 
Rome for the purpose of holding in check a conquered 
nation, and for preventing hostile incursions, as, for 
example, in the case of the colonies of Narnia,> Min- 
turnae, and Sinuessa,® Cremona, and Placentia.?7 Hence, 
we find Cicero designating them ‘propugnacula imperi,’® 
the bulwarks of empire. Other reasons for Roman 
colonization were the desire to increase the population, 


LT huc, 11.9. 2 Bougainville, of. cit. p. 73. 

3 Cf. J. N. Madvig, De coloniarum pop. Rom. jure et condicione (1832) ; 
Dumont, Des colonies romaines (in Annales des Universités de Belgique, 
Bruxelles, 1843, pp. 557 seg.); N. D. Fustel de Coulanges, Le colonat 
romain (in Recherches sur quelques problémes d’histoire, Paris, 1885, 
pp. 1-186); Smith’s Dict. of Antig.s.v. Colonia; Dar.-Sag. s.v. Colonia ; 
Pauly’s Real-Encyclop. s.v. Coloniae. 

2Dions) Hala. 16. SLiv..x., 20! 

Sine Xe y2bs T Liv. xxvii. 46. 

8Cic. De leg. agr. ii. 27, 73.—Cf. his similar description (Pro Font. 
i. 13) of Narbo Martius, situated in the province of Gallia: “Colonia 
nostrorum civium, specula populi Romani et propugnaculum.” 
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and so to augment the power of Rome ;' to provide a 
means for deporting dangerous and turbulent indi- 
viduals ; and, in the case of the coloniae militares, to 
procure some provision for veteran soldiers.? 

The Roman colonists usually received a third of the 
conquered territory,*—the original inhabitants retaining 
the rest,—and the colony proper was held to be con- 
stituted by the new settlers alone. The conquered 
people did not receive complete citizenship, but were 
debarred from the political privileges of the ius suffragit. 

As in the case of Greece, when a law was passed for 
establishing colonies a number of persons—commonly 
three*—were selected to take charge of the necessary 
proceedings. The method of apportioning the land, 
and the fixing of its amount, were prescribed by a 
legislative act. 

There were different kinds of colonies, such as coloniae Different kinds 
civium Romanorum, coloniae Latinae,and coloniae Italici iuris. (60m 

The coloniae civium Romanorum included those which 
were founded exclusively by Roman immigrants, who, 
no doubt, retained their full rights of citizenship; whilst 
the conquered inhabitants were granted the civitas sine 
suffragio. 

The coloniae Latinae, of which there were three kinds, 
were founded after Rome acquired supremacy in Italy, 
on the decisive defeat of the Latins, 338 B.c., and the 
Hernicans, 306 B.c., and comprised Latins as well as 
Roman citizens. Most of these were allowed to remain 
independent communities, enjoying their own ancestral 
laws and institutions; they could adopt, when they 
chose, the principles of Roman jurisprudence. The 
Roman citizens who settled there lost their cévizas, for 
which Latinitas was substituted, and became peregrini,° 


1 Liv. xxvii. 9. 2 Liv. xxxi. 4.—Cf. Vell. Paterc. i. 15. 

pamiom:relal.r1i.09.5.950s, 53 sluive x. 1. 

4Cf. Liv. xxxvii. 46: “triumviri ad colonos deducendos,”— 
Cf vin Sr, 


5 See vol. i. pp. 240 seg. 
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though commercium, and probably connubium, were ex- 
tended to them. 

The coloniae Italici turis were not colonies in the strict 
sense, but were rather such provincial cities as received, 
by way of a special concession, the ius italicum1 This 
conferred on the community commercium, including the 
various incidental rights; and also immunity from 
taxation. 

As to the particular duties of the colonies to Rome, 
there is no text on the subject in the various codes of 
jurisprudence. 


i See vol. 1..p. 234. 
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INTERNATIONAL ARBITRATION IN GREECE 


In most of the States of antiquity, with their conception International 
of a strictly exclusive citizenship, their assumption of ade 3 
interminable antagonism towards other communities, 
and their conviction of superiority in regard to alien 
peoples, war was a much more frequent mode of 
settling disputes and satisfying claims than arbitration. 
International arbitration, in the strict sense, presupposes 
the existence of independent and autonomous States 
recognized as resting on a basis of juridical equality. 
But this principle, especially so in the case of oriental 
nations, was not firmly established, owing to the 
ineradicable notions of alienage, mutual hostility, re- 
ligious incompatibility, and the natural tendency to 
resort to arms for the purpose of exacting justice. 
There were, of course, occasional relaxations in respect 
of such recourse to forcible measures. For deciding dis- 
putes, practices other than war were from time to time 
adopted, amongst which were mediation and arbitration. 
But, on the whole, references to arbitration were few. 
We do not find any general system, any regularized 
procedure, any accepted body of rules. 

Two or three examples are commonly cited by modern In the East. 
enthusiastic advocates of arbitration, as indicating that 
this peaceful method of terminating controversies was 
practised in the East.! It is related by Herodotus that 


1Cf. L. Kamarowsky, Le tribunal international (trans. from the 
Russian by Serge de Westman, Paris, 1887), p. 112. 
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during the lifetime of Darius, a dispute arose between 
his sons Ariamenes and Xerxes as to the succession, 
and that Darius settled it in favour of the latter. But 
after the death of the king, the conflict between the 
claimants arose again on account of the different views 
of the people, and owing to the alleged absence of 
positiveness and finality in the previous settlement. 
Hence it was agreed to submit their claims to their 
uncle Artaphernes, who pronounced in favour of Xerxes." 
This is obviously not an instance of international arbitra- 
tion, but merely a family arrangement. 

Again, in the case of a dispute between Cyrus and 
the king of Assyria, an Indian sovereign is reported to 
have been called in as arbitrator. 

Further, it appears that after the defeat of the 
Ionians, Artaphernes, the satrap of Sardis, summoned 
the deputies of the towns, and induced them to enter 
into a convention engaging to settle any conflicts that 
might arise amongst themselves by the peaceful means 
of an arbitral tribunal rather than by violent measures.” 

When we come to Greece,’? we find that the con- 
ception of arbitration was much more developed than it 
was elsewhere, and that arbitral procedure was there 
more extensively applied than it had been heretofore or 
in any other contemporary State. Decrees were often 
passed in honour of arbitration. Indeed, it may be 


1Cf. Barbeyrac, op. cit. i. no. 107, p. 86, who gives the text of 
Justin, ii. 10. 9: ‘‘Hoc certamen ad patruum suum Artaphernem, 
veluti ad domesticum iudicem deferunt; qui domi cognita causa, 
Xerxem praeposuit.” 


2Herodot. vi. 42: TovTov Tov €TEOS "Apradépvns 6 Lapdiwv 
UTapXOS, peTamepydpevos dyyédous ék Tov ToXiwv, cuvOjKas 
odict avroirt TOUS "Twvas qvayKace troveco Oat, iva dwotduKou 
elev, Kal pz) GAARAOVS Péporev TE Kal Gyotev. 

3On arbitration in Greece, see M. H. E, Meier, Die Privat- 
schiedsrichter und die offentlichen Didteten Athens, so wie die Austragal- 
gerichte in den griechischen Staaten des Alterthums (Halle, 1846); E. 
Sonne, De arbitris externis quos Graeci adhibuerunt ad lites intestinas et 


peregrinas componendas quaestiones epigraphicae (Gottingen, 1888); V. 


Bérard, De arbitrio inter liberas Graecorum civitates (Paris, 1894) ; 
B. Hubert, De arbitris atticis et privatis et publicis (Leipzig, 1885). 
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reasonably claimed that international arbitration, in the 
strict sense of the term—that is, international, not 
merely in the ethnographic sense, but with a political 
and juridical significance—owes its rise and evolution 
to the Greeks, with their system of independent 
sovereign city-states. As a modern Italian writer says, 
international arbitration is really a peculiar manifestation 
of the political life of the Hellenic communities,— 
‘‘larbitrato internazionale é, infatti, una manifestazione 
tutta particolare della vita politica dei Greci.’’! 

Already in the Greek mythological and heroic ages arbitration in 
we find examples of private and interstatal arbitration, }e Gree, 
and even various cases arising amongst the gods them- 
selves.” Thus, there were frequent disputes between 
the gods respecting the possession of a country or 
portion of territory, and as to the predominance of this 
or that worship therein ; and such controversies were 
often submitted to and settled by chosen gods or 
heroes. Pausanias relates, for instance, that there was 
a difference between Poseidon (the Latin Neptune, god 
of the sea) and Helios (the sun-god) with regard to the 
possession of the Corinthian territory, and that the 
hundred-handed giant, Briareus (known also as Aegaeon) 
acted as mediator, dvadAaxtijs, awarding to Poseidon the 
isthmus and its neighbourhood, and to Helios the 
height which dominates the city. So that from that 
time, the Corinthians considered that the isthmus 
belonged to Poseidon.? 

The same writer states that there was a legend to 
the effect that Inachus (the mythical king of Argos) 
arbitrated in the dispute between Poseidon and Hera 


1E. de Ruggiero, L’arbitrato pubblico in relaxione col privato presso i 
Romani.—Studio di epigrafia giuridica (Roma, 1893), p. 52. 
2Cf. Meier, of. cit. p. 8, note 1. 


3Pausan il. 1. 6: A€youor dé Kal ot KopivOvor Toceddva édOety 
« la xX lal aA 
Hit mept THS ‘yijs és duds Piryowy, Bpudpewv be uadrAaKnTHYy 
yeverbar odiow, “IoOudv pev Kat doa tatvTy Sixdoavta eivau 
Tlocesdvos, tiv d& dxpav “Hrim Sdvta tiv imwép ras médeus, 
amd pev tovTov héyovow eivar Tov "IrOpudv Iocedavos. 
II. I 
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(the Latin Juno, queen of the gods) as to Argolis, and 
that he was assisted by Cephisus and Asterion (two 
river-gods). Poseidon, however, did not acquiesce in 
their decision, which was delivered in favour of Hera, 
and in retaliation caused their water to disappear." 

Again, in the case of the conflicting claims of Athena 
(the tutelary goddess of Athens, called Minerva by the 
Romans) and Poseidon as to the possession of Aegina, 
Zeus was the arbitrator, and he decided that they 
should hold it in common.’ 

We read also of other examples of arbitration, such 
as that between Adrastus (king of Argos) and 
Amphiaraus (a famous Greek seer) in reference to the 
Argive kingdom, when Eriphyle, the sister of Adrastus, 
and the wife of Amphiaraus, decided in favour of her 
brother ;* and that between the sons of Erechtheus (a 
fabled king of Athens) as to sovereignty in Attica, 
when Xuthus (the mythical king of Peloponnesus) 
pronounced in favour of Cecrops, the eldest: the other 
sons, however, refused to accept the award, and drove 
the successful claimant from the country.* 

It must be here emphasized that the above examples, 
mythical or heroic, are referred to, not with a view to 
insist on literal facts and details, but merely to point to 
the existence of the conception of arbitration, other 
than private, in the earliest epochs ; such instances 
show, at all events, that in the traditions current 
amongst the Greeks of the historical period, arbitral 


1Pausan. il. 15. 5: tovrov de Ilovedave kal “Hpa dixdoar rept 
THS Xwpas, adv dé ait@ Kydurov te Kai ’Actepiwva’ KpivdvTwv 
de"Hpas etvar THY ynv, otto cdicw adavica: 7d Vdwp Locredova, 
*Thid. iW. 30.16, 
3 Diodor. iv. 65: Ka’ dv 8) xpovov ’Apduapdov mpos “Adpartov 
/ \ lal tA c , / x > / 
otacid(ovtas mepi THS Bacrdrelas, 6poAoyias GerOas rpds adrAjXovs, 
kal? ds émétperov Kpivac rept Tov apdirBytovpéevov >EpuptAny, 
yvvaixa pev otoav ’Audiapdov, adeApiyv dé ’Adpdorov. 
4 sie > , Se. 2 a \ 3 ~ 
Pausan. vil. 1. 2: dmoBavdvtos dé "EpeyOéws tots rawiv avrov 
Suxacts HovOos éyévero trép ths adpxns, Kat éeyvw yap Tov 
4 Z , a € \ a d , 
mpeaPitatov Kéxpowa PBaorAréa eivar, of Aourot tov ’EHpexGews 
maises e€eAatvovow ek THS XWpas avTOV. 
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procedure was clearly recognized as having already been 
a long-established institution in their country. 

Coming to more historical times in Greece, we find a In the 
large variety of disputes submitted to arbitrators, and ee 
a frequent adoption of the arbitral procedure. These 
comprised matters of religion, questions relating to the 
occupation and possession of territory, especially in 
respect of the numerous isles scattered in the Grecian 
seas, disputes arising out of the delimitation of 
boundaries, commercial differences, violation of port 
privileges, rupture of federal pacts and other alliances, 
and, in general, offences against the sovereignty or 
autonomy of the contending parties. 

In comparison with other ancient nations, the Greeks The Greeks 
ever manifested a ready disposition to submit their Pais 
disputes to arbitral tribunals, and in many other 
respects showed unmistakably general pacific tendencies. 
Thus in 432 B.c., at the assembly of the Peloponnesian 
allies at Sparta, many complaints were brought against 
Athens by the various confederates, and the majority of 
the Lacedaemonians, at their subsequent conference in 
private, thought there was a clear case against the 
accused city, and were anxious for war. But their 
king, Archidamus, who was esteemed as an able and 
prudent man,—avyp Kat Evveros doxwv eivan kat cdppwv, as 
Thucydides says'—observed in the course of his 
speech: “‘At my age, Lacedaemonians, I have had 
experience of many wars, and I see several of you who 
are as old as I am, and who will not, as men too often 
do, desire war because they have never known it, or in 
the belief that it is either a good or a safe thing.”? 
Then condemning precipitation, and counselling a 
temporizing policy, he suggested a reference to arbi- 
trators of the complaint of the Corinthians, of the 


a 70s 
‘ 2Thuc. i. 80: kal adrds roAA@v 7Sn Todepwv Epurrerpds cipt, 
/ € A \ 2 os bE os € / © RX « 
& Aaxedapovior, kal vpav robs év TH adTy HAuig opo, dere 
pate amepia ervOvpnoat Tuva Tov Epyov, smep av ot moAAoi 
4 
maou, pate ayaldv Kal dopades vopicavra. 
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question of the Athenian blockade of Potidaea, and of 
the grievances of the other allies. ‘Send to the 
Athenians,” he urged them, ‘and remonstrate with 
them, both about Potidaea, and about the other wrongs 
of which your allies complain. They say they are 
willing to have the matter tried ; and against one who 
offers to submit to justice, you must not proceed as 
against a criminal until his cause has been heard.’ * 
This was a reference to the rejoinder of Athenian 
ambassadors, who happened to be present in Sparta on 
other affairs, defending their country against the 
numerous accusations, exhorting the assembly not to 
make war in violation of their oaths, and suggesting 
that their differences should be determined by arbitra- 
tion, according to the previous | treaty,—o7ovdas my AVewW 
pnd8 mapaPatvery TOUS Spkous, Ta Oe dvacbopa olKn Avec Bat 
KATA THY EvvOijxnv. 2 

In 420 B.c., in the negotiations between Argos and 
Lacedaemon respecting the conclusion of peace, the 
Argives demanded that the old difference about the 
border-land of Cynuria, a district occupied by the 
Lacedaemonians, should be submitted to the arbitration 
of some State or person.® 

Aeschines, in a eulogy of arbitral procedure for the 
settling of conflicts, praises Philip of Macedon for 
offering to submit his quarrels with Athens to the 
judgment of an impartial State.* Demosthenes, how- 
ever, having regard especially to Philip’s palpably 
unjustifiable claim as to Halonnesus, characterized his 
offer as an insult to the Athenians.° 


et huc.) 1 i, 85: Kal mpos Tovs A Onvaious TEMTETE eV EPL THS 
Tloridaias, mepmrere de mepl Ov ot Evppaxot acu ddixeir Gan, 
SUN 
dAAws Te kal eTolpov OVTwY avrav dikas Sobvau, ext Oe Tov 
O.ddvTa od mpdTEpov vopipov ws em’ dduKovVTA tévat, 


2 [bid. i. 78. 

3]bid. v. 41: Kal 7d pev wpotov ot ’Apyeior n&iovv dixns 
eritpoTyy opior yeverOor 7) es moAW Tiva 7) idudTHVY, Tepl THS 
Kvvocovpias ys, ijs det wépe Suadépovtar peOopias ovons.... 

4¢. Cresiph., passim. 5 De Halon. 
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The oracle at Delphi was often consulted in the case Influence of 
of interstatal disputes, and its arbitral decisions were peri aa 
almost invariably accepted. Thus the Corcyraeans 
opposed the claim of Corinth to Epidamnus, 435 B.c., 
and expressed their readiness to submit the dispute 
either to the arbitration of any Peloponnesian State 
mutually agreed upon, or to leave the decision to the 
Delphian oracle,—7Oedov de cal Te ev Aeddois pavretw 
émitpéau.! On account of its important functions as 
a mediator between cities, it is termed by Cicero the 
‘oraculum orbis.’? Eastern potentates also resorted 
to it from time to time; and, on the whole, its inter- 
vention, even in their case, made for peace. Occasionally, 
difficult questions submitted to it were more or less 
evaded ; as, for example, in the case of the Cyrenaeans 
(c. $50 B.c.), inquiring of the god what form of govern- 
ment would best secure them prosperity, when it 
merely declared that an arbitrator should be chosen 
from amongst the Mantinaeans,—whereupon Demonax, 

a person of high repute, was appointed.? 

The judgments pronounced by the Amphictyonic Ofthe 
Council on differences arising amongst the confederates Rae eary, 
under its jurisdiction may likewise be, in a sense, 
regarded as arbitral awards. Its general functions as a 
judicial tribunal have already been referred to.t The 
majority of the cases submitted to the council in its 
capacity as arbitrator were concerned with intestine 
disputes ; as, for example, that between Athens and 
Delos (c. 345 B.c.) as to the temple of Apollo, which 
was claimed by both contending parties. It appears 
that Philip of Macedon endeavoured to influence the 
council, which probably decided in the end in favour of 
the Athenians.° 


a Ohue. 42/28; 4 CE De Divin. 1s/19,, etc, 

3 Herodot. iv. 161: 4 6€ IIlvOin éxéAeve éx Mavtivens tips 
"Apkddwv Kataptictipa ayayer Oa. 

4Cf. supra, p. 8. 

°Cf. Birgel, Die Pylacisch-Delphische Amphiktyonie (1877), p. 204: 
“Dass die Athener aber tiberhaupt sich herbeilassen, ihre Rechte vor 
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Apart from the Delphic oracle and the Amphictyonic 
Council, a friendly city, é«cAyros ods, was not in- 
frequently chosen as arbitrator; and the judges it 
nominated bore different names, such as dcao7ns} 
duaduTis, xpiTjs, and the like. It has already been 
pointed out, in reference to the determination of inter- 
statal conflicts, that the woAuw écxAyTos was not, properly 
speaking, a court of appeal.’ It was really a third city 
mutually chosen by the contesting parties either when 
some particular dispute had actually arisen, or in 
previous conventions between them, stipulating the 
pacific regulation of differences in general, or of a 
certain class, as the case may be, by arbitral procedure. 
On the other hand, in the case of confederacies (as 
has already been observed), the State exercising the 
hegemony usually obtained the right—by specific 
treaties with the other constituent cities, or by resolu- 
tion of the federal assembly—to act as the zrodu 
ékkAyTos in certain serious matters affecting the con- 
stitution or the safety of the league. This view is 
contrary to that of the majority of writers, who have 
been misled by the etymological significance of the 
Greek expression, and is in substantial agreement with 
that of M. Lécrivain, whose definition is as follows: 
“La modw éxkAntos...est ou bien la ville choisie 
ou imposé¢e comme arbitre soit pour un cas particulier, 
soit a l’avance, d’aprés un traité, entre villes differéntes, 
ou entre ville et habitants d’une autre ville, ou entre 
partis et habitants d’une méme ville ; ou bien, dans les 
confédérations, la ville maitresse qui s’est réservé le 
jugement de certaines causes, des Otkat é&kkAnTou.’”? 
Sometimes, also, certain individuals were appointed to 
officiate, as, for example, a famous philosopher, or 


der Amphiktyonie zu vertheidigen, scheint gleichwohl Philipp’s 
Einfluss zugeschrieben werden zu miissen.” Cf. ibid. p. 267; and 
see supra, p. 11, Grote’s remark respecting the influence brought to 
bear on the Council. 

1Cf. Herodot. i. 96. 2'See vol. 1./p. 203: 


3 Daremberg-Saglio, s.v. Ephesis. 
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poet, as Simonides, in the dispute between Hiero of 
Syracuse and Thero of Agrigentum ;* a distinguished 
athlete or victor at the great games, as Pantarces 
between the Eleans and the Achaeans,’ and Pyttalus 
between the Eleans and the Arcadians;? and so on 
with other classes of distinguished citizens. Such indi- 
vidual arbitrators were commonly designated duautnrat ; * 
and the appellations OcadrAakTys,° SeadrakTnp,® ducacoddrys,! 
KaTaptiaTip, are also used. From time to time a com- 
mission of several members was appointed by the 
mwoAs ékkAntros to arbitrate on serious interstatal con- 
flicts, in which case the court was usually designated a 
Ouartjpiov, whose members were dicacrat, or a KpeTnptoy, 
whose members were called xp:tai. Not infrequently 
was there a ‘mixed commission, and the arbitral 
tribunal it constituted was generally described as a 
KOLWoOV ducacty piov.® 

On some occasions, an individual or a city proposed 
as arbitrator by one party was rejected by the other 
on the alleged ground of partiality, incompetence, or 
insignificance of the nominee. Thus, in the case of a 
dispute between Athens and Sparta, Athens suggested a 
reference to Megara; but, according to the testimony 


1Schol. ad Pindar, O/ymp. 11. 29. 4 Pausan. Vi. 15. 2 

3 Tbid. vi. 16. 8. 

4 Herodot. v. 95, quoted infra, p. 139 n. 2. 

5 Pausan. ii. 1. 6, quoted supra, p. 129 n. 3. 

6 Aeschyl. Thed. 908. 7 Strabo, xvil. I. 12. 

8 Herodot. iv. 161; v. 28. 

9See vol. i. p. 207.—Thus Plato, in a somewhat different con- 
nection, uses some of these names to describe certain courts. Dealing 
with the question of the judicature, and the institution of different 
tribunals, he makes the Athenian explain that it would be well for 
disputants to ask a council of neighbours, fully cognizant of the 
circumstances, to settle their conflict ; if they failed, then they should 
appeal to a higher court (xpeT#puov, or duxacrjpuov) for private causes, 
or for public causes, as the case might be; and if their controversy 
was not even then adjusted to their satisfaction, they were to appeal 
finally to a supreme tribunal (ko.dv Sccaorjpiov) consisting of a 
number of judges chosen by mutual agreement from amongst the 
various magistracies (Laws, vi. 767). 
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of Plutarch, the Spartan king Agesipolis I. replied 
that it would be an insult to imagine that Megara 
understood justice better than some of the more 
powerful Hellenic States. 

Most of the conflicts and controversies arose between 
allied States, or between countries that had otherwise 
concluded treaties. In such cases recourse to arbitration 
was facilitated, if not positively exacted, by ‘com- 
promise clauses’ which were frequently inserted in the 
treaties in question. Thus in the second treaty of 
alliance between Sparta and Argos, 418 B.c., it was 
expressly stipulated in the very first clause that any 
differences that might arise subsequent to the ratification 
should be referred to arbitration on fair and equal 
terms, according to their ancestral customs,—ézt Tots 
ico Kat polos dikas dwdovtTas KaTTa maTpia.2 And again 
in the fifth clause: ‘“‘If any of the States, either within 
or without Peloponnesus, have a dispute about a 
frontier, or any other matter, the difference shall be 
duly settled. But should a quarrel break out between 
two of the allied States, they shall appeal to some State 
which both the cities deem to be impartial.” ? Similarly, 
in the treaty between Hierapytna and Priansos, which 
has already been referred’ to,t not only was there a 
provision for the establishment of a common tribunal 
(SucurtHptov kowov), but it was also stipulated that certain 
kinds of controversies should be submitted to the 
judgment of a third city, wdAw &xAyTos, if not satis— 
factorily adjusted by the said tribunal. Hence arbitral 


1Plut. Apophth. 215c: ’Aynoirodis 6 Ilaveaviov, "A@nvaiwy pds 
adtov Tepi dv efxov rpos GAAjAOVS ?yKAnpdTov, Tiy TOV Meyapewv 
modu exkAntov AapPavovtwv, aioyxpov, epy, & ’APnvator, Tods apynyy- 
gapévous Tov “EAAjvwv jooov eidévar Meyapewv 7d Sixaov. 

2'Thuc. v. 79.—On this treaty, see supra, pp. 61-62. 

3 Ibid. v. 79: ai O€ Twve Tav ToALwy 7) ddiroya, 7) TaV EvTds 1) TAY 
ex7ds IleXorovvacon, aire rept dpwv aire rept GAAov Tivds, SuakprOjpev. 
ai d€ Tis TOV Evppdywv woALs ToAEL Epicor, és TOAL EAOEiV, AV TLVE. 
ivav dpdotv tats toXiecs SoKoin. 


4Vol. i. p. 207 ; supra, pp. 63 seg.—See also vol. i. p. 410. 
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causes were generally designated dicate ékkAyTor, and 
sometimes also décar epéouor,—the latter term implying, 
in matters of private law, the right of appeal, épéoipos, 
to another court,’ and, in international relationships, a 
reference, optional or obligatory, to the arbitration of 
a third city ; as M. Lecrivain points out, ‘‘... dans le 
droit international de la Greéce, |’ pears n’est pas l’appel, 
mais le renvoi, soit facultatif, soit obligatoire, devant les 
tribunaux d’une autre ville.” 

In this connection, reference may be made to an 
interesting inscription discovered in 1846 on the 
Acropolis at Athens. From this it appears that a 
convention (cvuBorov) had been established between 
Athens and the Boeotians ; and that in accordance with 
the provisions thereof the town of Lamia was chosen 
to arbitrate between them. The Lamians accepted the 
submission, and signalized their acceptance by offering 
up sacrifices and celebrating their mysteries.* 

As to the details of the procedure, there is very little The procedure. 
reliable information. But what took place was probably 
this. The arbitrator (or arbitrators of varying number) 
having been nominated, and mutually accepted by the 
contending parties, was made acquainted with the 
question at issue and the terms of the reference. He 
then determined when and where he would deliver his 
verdict ; in such conflicts as boundary disputes he, of 
course, proceeded to the territory in question. In 
some cases, the place where the sentence was to be 
pronounced, as well as the particular arbitral tribunal, 
was agreed upon in previously established conventions, 


1 Pollux, vili. 63: epéounos S€ avopdteto 1 Sikyn* abrar 6é Kal 
ExkAntou dikas €kadovvTo. 
* Daremberg-Saglio, s.v. Ephesis. 
3 Rangabé, t. ii. no. 451, Il. 9 seg.: 
[ eqre- 
61) TOD Sjpov Tov ’AOnvatwy Kat [Tov Kowvo- 
v Tov Bowwrav ctpPorov roinoal pevwv mpd- 
s dAXAjAovs, Kal EAopevwv En Thv Aa- 
puévov Toru, avedéeEato Kal’ tep[Ov Kal pvo- 
Typiwv, Kat viv ot drootaévt[es.... 
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which, as a rule, also stipulated a definite period within 
which the award was to be made. The litigant States 
despatched representatives to expound and plead their 
respective causes. Such delegates (called cvvduo, and 
sometimes cumjyopo.”) acted, on the one hand, in a 
diplomatic capacity, and, on the other, as advocates 
appealing to the principles of equity, or to such appro- 
priate provisions of law as existed, in support of their 
claims. After taking a solemn oath that he would 
faithfully and impartially perform his function, the 
arbitrator investigated the affair, heard the claims of 
both sides, and received evidence. The award, «piots,’ 
(or éxitpo7?},* a word also used to indicate the reference ; 
the term azodacs is also employed in the sense of 
‘ declaration’), which the parties had engaged on oath to 
abide by, and the observance of which was sometimes 
further guaranteed by the furnishing of definite security 
or the imposition of a fine, was then given, and a care- 
fully written record made (often engraved on marble 
steles), of which a copy was deposited in some temple 
or public place. 


By way of enlarging and illustrating the above 
considerations, it will be ‘well to mention some of the 
leading arbitral cases, which will further exemplify the 
extent and applications of this peaceful mode of settling 
international and intermunicipal disputes amongst the 
ancient Greeks. 

In the time of Solon there was a case of arbitration 
between Athens and Megara, as to the possession of 


1Demosth. De corona, 134; Corp. inscrip. Graec. 2353. 


2 Newton, Collection of ancient Greek inscriptions, pt. il. no. 299, 
p- 86, 1. 19; Bull. de corr. hellén. vol. x. p. 241. See infra, p. 149. 


3 Cf, Pausan. vii. 11. 4-5, quoted izfra, p. 146 n. 2. 


4 Cf. "Thuc. -v. 31, quoted 7jre, p. 144 n. 15 and) Thneswaae 
quoted supra, p. 132 n. 3. 


5 Corp. inscrip. Graec. 2265 ; Bull. de corr. hellén. vol. iii, p. 292, 
for which see infra, pp. 147, 148 n.'I. 
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the island of Salamis. Plutarch says that as the 
Megaraeans still continued the war with the Athenians 
to the great misery of both sides, they agreed to make 
the Lacedaemonians arbitrators and judges between 
them.1_ Five Spartans were accordingly chosen. It 
appears that in the course of the hearing of the 
respective claims, Solon’s representative cited the 
authority of Homer in support of his city’s contention ; 
and the arbitrators, who were further influenced by 
the Pythian oracles, ultimately decided in favour of 
Athens. 

In the dispute between Athens and Mytilene re- Between 

: E : Athens and 

garding the possession of the promontory of Sigeum, Mytilene, 
Periander, the tyrant of Corinth, officiated as arbitrator. 
As Herodotus relates: ‘ Periander, the son of Cypselus, 
reconciled the Mytilenaeans and the Athenians, for they 
referred to him as arbitrator; and he reconciled them 
on these terms, that the contending parties should retain 
what they held respectively ; and thus Sigeum became 
subject to the Athenians.’ ? 

Before the battle of Marathon, the Plataeans having Between 
been hard pressed by the Thebans appealed to the ee an 
Lacedaemonians for help; but the latter, animated by 
ulterior motives, advised them to seek the protection of 
Athens. Whereupon the Thebans marched against the 
Plataeans, and the Athenians went to their assistance. 

As they were about to engage in battle, says Herodotus, 
the Corinthians intervened ; for happening to be present 
and acting as mediators between them at the request 
of both parties, they prescribed the limits of the 
country to the effect that the Thebans should not 
interfere with those peoples of Boeotia, who did not 


1Plut. Solon, c. 10: Tov Meyapéwv éertpevovtwv, toAAG Kaka Kal 

nw > 5A / \ LS pP Le , | , 
Spavres Ev TH TOoAEUW Kal mwacyovTes erxorjnoavTo AaKedatmovious 
p v 7@ mode x 7 ys 
duadAakras Kal Suxacras. 


2 Herodot. v. 95: MvreAnvaiovs d€ Kai ’A@nvaiovs catidda€e 
Ilepiavdpos 6 Kuvédov: tottw yap Suartnty éeretpdrovro’ KatyAAage 
dé Bde" véwerOas Exarepovs THv €xovor. Diyevov pév vuv ovTw eyéveTo 


bm’ ’A@nvatowwt.—Cf. Diog. Laert. i. 74; Strabo, xiii. 38. 
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wish to be ranked among the Boeotians,—eav OnBatous 
Bowtav rovs uy BovAouevous és Bowrovs TeA€ew2 

Hippocrates, the tyrant of Gela, in the course of 
extending his dominions, having vanquished the Calli- 
politae, the Naxians, the Zanclaeans, and the Leontines, 
was about to reduce also the Syracusans to subjection. 
But the Corinthians and Corcyraeans, as Herodotus. 
relates, saved the Syracusans, after the defeat of the 
latter at the river Eleorus, by effecting a reconciliation, 
whereby Camarina which originally belonged to the 
Syracusans was to be given up to Hippocrates.2 This 
was not, however, a case of arbitration proper. 

The proposed arbitration between Corinth and 
Corcyra involved the question of the alleged right 
of the mother-state over its colony. The city of 
Epidamnus had been founded as a colony by Corcyra 
—herself a colony of Corinth—under the leadership of 
a Corinthian, in pursuance of long-established custom. 
It flourished rapidly ; but in consequence of civil strife 
and barbarian attacks, it appealed to her mother-city, 
Corcyra, for assistance, which was, however, refused.® 
Accordingly, acting under the advice of the Delphian 
oracle, the Epidamnians placed themselves under the 
protection of the Corinthians, their original founders. 
The latter took up their cause, partly because they 
themselves had been slighted by Corcyra, and partly 
because they considered that Epidamnus belonged as 
much to them as to Corcyra.* In view of the extensive 
preparations of Corinth, Corcyraean ambassadors were 
despatched to summon the Corinthians to withdraw 
their troops, and to insist that they had nothing to do 
with Epidamnus. But if they made any claim to it, the 
Corcyraeans offered to submit the cause for arbitration 
to such Peloponnesian States as both parties would 


1 Herodot. vi. 108. 


2 Herodot. vii. 154: epptoavto dé obrot ext Toirde kataAAdgEarres,, 
ex’ ote Irroxparet Kapapivay Zvpynkoveiovs rapadovvat, 


ST hve. 24: + Thue. a2. 
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agree upon, and their decision was to be final; or, they 
were ready to refer the matter to the pronouncement 
of the Delphian oracle.t Corinth, however, rejected 
the overtures, and declared war. 

On another occasion, according to Plutarch’s report, 
when Corcyra was at variance with Corinth, Themis- 
tocles had been chosen to arbitrate between them, and 
effected a reconciliation. His award was to the effect 
that the Corinthians should pay down twenty talents, 
and that each State should have an equal share in the 
city and island of Leucas, as being a colony of both.’ 

In the conflict between Melos and Cimolos, 338 B.c., Between 
with regard to the possession of some small islands pee tea 
(viz. Polyaegos, Heteria, and Libia) situated near 
Cimolos, Argos acted as arbitrator at the invitation, 
and in accordance with the decree, of the common 
council of the Greeks, cowoy cvrédpiov, instituted in 
338 B.c. The Argive functionaries, who appear to 
have included a president, a secretary (ypogevs), and an 
assessor (meduiv = weTewv, in the inscription), decided in 
favour of Cimolos.® 


EThuc: i: 28: < Oe Fe avTiToLovvTaL dikas 170eXov Sobva év 
Hedorovviow mapa. ToXeov ais ay dpporepor EvpBaorv ororépwv 
& av dSixacOy eiva mv aroukiav, TovTovs Kpateiv, 7OedAov dé Kal 
TO ev AcAois pavteiw eritpewar. 


2Plut. Themistoc. 24: yevopevos yap avtav Kpitis tpos KoprvOiovs 

exovtwv Svadopav, éAvoe THY éxOpav eikoor TéAavTA Kpivas Tovs 
la A \ {/ 3 / > / my” 

KopivGiovs kataBaXetv cai Aevkdda Kouvy) vénerv appotépwv arrotKov, 


3 Hicks, 150; Michel, 14.—Cf. Sonne, op. cit. pp. 34 seg.—The 
following is the inscription on a marble slab found in Cimolos, and 
now in Smyrna: 

Oeos. 
"Expuve 6 dapos 6 Tov 
’"Apyeiwy Kata Td d0Kn- 
pa TOU guvedpiov TOV 
“EAAdvwv, dpodoyn- 
TdVTWV Ma[A Jor Kal 
Kipwdiov EMpLevev 
du xa Suxdooaev Tot 
"Apyeiou epi Tav 
[v]acwv, Kipwwdtov 


Between 
Corinth and 
Epidaurus. 
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There was a dispute between Corinth and Epidaurus 
(c. 250 B.c.) as to some territory situated in the 
mountainous region on the Saronic Gulf. Both towns 
were members of the Achaean league,’ and were, on that 
account, debarred from referring their difference to a 
third city. According to the constitution of the league, 
the general assembly alone had jurisdiction in the case 
of controversies arising between the confederates.” A 
reference to a third city would necessarily involve the 
despatch of ambassadors, which was a privilege exercised 
by the Achaean towns only by the sanction of their 
federal council. Hence the disputants were obliged to 
apply to the congress. 

By the order of the Achaeans, states the inscription,® 
the Megaraeans pronounced judgment. The latter 
appointed a tribunal consisting of 151 judges, who 
repaired to the contested territory, and declared that it 
belonged to the Epidaurians. The Corinthians not 


juev LoAtvaryav, ’“Eriju- 

pecav, AiPeav. ’Ed- 
Kkacoav viKnv Kipwdc- 
[o]us. ’Apiyreve Acwv 
[Boras cevrépas, Ioorda- 
wv ypo[pjevs BwArds, ILeptA- 
os TedLwv, 

1See supra, pp. 26 seq. 

2Cf. Dubois, of. cit. p. 143; and supra, p. 27. 

3 Michel, 20; Dareste, Haussoullier, and Reinach, Jmscrip. surid. 
grecques, pp. 342-9.—Cf Sonne, op. cit. p. 30; and J. F. and 
T. Baunack, Studien auf dem Gebiete des griechischen und der arischen 
Sprachen (Leipzig, 1886), vol. i. pp. 219-236.—This inscription on 
a marble slab was found at Epidaurus in 1886. The following 
gives the substance of the judgment (apart from the detailed 
delimitation) as above stated : 

ee Kata Tov alvov Tov Tov ’A- 
xXar]ov Suxartypiov drocteiAavtes avdpas Exatdv TevTiKOVTA 
éva|, kal ereAOovtwv er’ attay Tav xopav TOV SiKaTTaV Kal KpLVav- 
twv]| ’Exavpiwy eiwev tav ywpav, avtrAeydvtwv dé tov Kopi G- 
wv TO] Teppovicpo, tari aréoterkav tot Meyapeis tovs Teppo- 
v[célou[v]ras éx tov airav ducacrav avdpas TpidKovTa Kai eva Ka- 
7a Tlov aivov Tov Tov ’Axadv. Obror O€ ere Odvtes Eri Tav Xwpav 
€lreppovigay Kara Td6«, 
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accepting the decision, the Megaraeans, by the order of 
the Achaeans, once more sent thirty-one ‘ delimitators,’ 
Teppactipes, taken from amongst the previously de- 
puted judges; and on this occasion the delimitation 
of the frontiers was effected with great precision and 
thoroughness. 

A frontier dispute, involving also a question of Between 
political relationships, between two Thessalian towns, setae 
Melitaea and Peria, was submitted to the judgment of 
the Aetolians (end of third century B.c.). The latter 
nominated four citizens from amongst themselves to 
officiate as arbitrators. In the award (contained in an 
inscription, couched in the Doric dialect!), a certain 
delimitation of the territories in question was prescribed, 
so long as the Peraeans would remain united to the 
Melitaeans ; but in the event of a separation being 
effected, another arrangement was indicated. Further, 
both towns were to enjoy the same laws, and certain 
commercial matters in dispute were to be referred to 
the aediles of Melitaea. 

A territorial controversy between Andros and Chalcis Between 
was submitted to Erythrae, Samos, and Paros.? re eae 

The Heracleian Tables* (sabulae Heracleenses), dis- Delimitation 
covered in 1732 near Heracleia, contain an inscription % °°" 
which indicates, amongst other things, the determination 
of the boundaries of the sacred territory belonging to a 
temple of Bacchus. 

The difference between Lepreum and Elis, which Between 
arose out of the former’s discontinuing to pay the i 
annual tribute to Zeus, and impliedly asserting its 
independence, was submitted to the Lacedaemonians. 
According to the account of Thucydides, the Lepreans 


1 Rangabé, t. ii. no. 692; Michel, 22.—Cf. Dubois, of. cit. p. 228 ; 
Szanto, Das griechische Birgerrecht, p.152; and Bérard, De arbitrio..., 
PP. 32-4. 

2Plut. Quaest. gracc. 30: €k tovrov Siapopas yevopevys, davev 
moAguov cvveBnoav "EpvOpaious Kat Lapiows Kat Uapios ypyracbau 
TEept TavTwV OuKacTals. 


3 Corp. inscrip. Graec. 5774-5. 
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had undertaken to pay a rent of a talent to the Olympian 
Zeus in consideration of having been permitted by the 
Eleans to cultivate some land taken from certain 
Arcadian tribes, against whom the Lepreans had assisted 
the Eleans, 421 B.c. Taking advantage of the occasion 
of the Peloponnesian war, the Lepreans ceased paying, 
and the Eleans accordingly tried to compel them. ‘ The 
Lepreans then had recourse to the Lacedaemonians, who 
undertook to arbitrate. The Eleans suspected that they 
would not have fair play at their hands; they therefore 
disregarded the arbitration and ravaged the Leprean 
territory. Nevertheless, the Lacedaemonians went on 
with the case, and decided that Lepreum was an inde- 
pendent State, and that the Eleans were in the wrong. 
As their award was rejected by the Eleans, they sent a 
garrison of hoplites to Lepreum.” } 
Between Paros A religious controversy between Paros and Naxos was 
and Naxos. 
referred to a tribunal of Eretrian judges, ro “Eperpréwy 
dcacrip.ov, and a conciliation, ovANuars, was effected.” 
og es The Mantineans officiated in an arbitration between 
Achaeans | Argos and the Achaeans. Aratus, the commander of 
the Achaean confederacy, had made a hurried march on 
Argos, as Plutarch relates, and then retired, thus expos- 
ing the Achaeans to the’charge of making a warlike 
invasion in time of peace,—... as év etpijvy woAemov 
efevnvoxact.® The complaint was submitted to Mantinean 
judges ; and, as Aratus did not make an appearance, 
Aristippus, who was the Argive representative, won his 
cause, and secured the imposition of a fine of thirty 
minae upon the Achaeans.* 


1Thuc. v. 31: ...08 0 étpdrovto mpds Tovs Aaxkedatpoviovs. 

XN / / > la € / (5): lal X 
kat dikns Aakedatpovious exitpareions vrotomnaavtes ob "HXAétoe pr 
ivov efevv, dvevtes THv exitpornv Aerpeatov tiv ynv erewov. ot de 
Aakedaipdvior ovdev iooov édikacayv, avtovopovs eivar Aerpedtas Kat 
dduketv ’HAeiovs, kat Os ovK eupervdvTwy TH ErLTpoTN Ppovpav 
omAtOV ecerenwav és Aémpeor. 

2 Corp. inscrip. Graec. 2265. * Pluts Arer 25. 


4 [bid,: kai diknv exxov ért Toit rapa Mavrivevouy, iv ’Apdrov 
py mapovtos ’Apiotimmos cide Sudkwv Kal prvov éTyunOn TpidKovTa. 
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A settlement of the disputes between the Eleans and Between the 


the Achaeans was effected by a celebrated athlete, Pan- 

tarces, an Elean, who seems, however, to have officiated 
as a mediator rather than as an arbitrator. Pausanias 
says that the inscription on the statue of Pantarces stated 
that the monument was an offering of the Achaeans, 
because he made peace between them and the Eleans, 
and procured the release of the prisoners on both sides.? 

In a boundary dispute between the Eleans and the 
Arcadians, it is related that judgment was pronounced 
by one Pyttalus, an Elean, who had been a victor in a 
boxing-match in the Olympic games.” 

In the reign of Antigonus, the inhabitants of Lebedos, 
having been compelled to abandon their country, settled 
at Teos; whereupon certain difficulties arose between 
them and the other inhabitants of Teos. Mytilene was 
appointed by Antigonus to act as arbitrator, and the 
differences in question were amicably adjusted." 

Pausanias mentions a report that when Damophon 
was the sovereign of Pisa, he inflicted serious injuries 
on the Eleans, but that on his death, the Pisans dis- 
claimed, as a State, any share in his misdeeds, and were 
ready to make peace ; whereupon their differences were 
settled by sixteen women chosen from among the eldest 
and most distinguished in rank and reputation in the 
sixteen cities then existing in Elis.‘ 


* Pausan. Mi! ATR. 2: Tlavrdpxny de "HActov ’AXavav dvd Pn pa 
<lvar TO em ypapua TO er air gyno: <ipnynv te yap ’Ayxasots 
Tounoa Kat ’HAééous avrov, Kal doo. map’ dpporepwv ToAELovvTwV 
eaduKerav, aperiy Kal TovToLs yever Oar bv adrdv, 

? Pausan. vi. 16. 8. 

3P. Le Bas, Voyage archéologique, v°. partie, no. 86. 

4Pausan. v. 16. 4: Aapopovre. pare TUPAVVOLVTA eV Tin ToAAd 
Te epy doar Ba Kat yaAera *HAciovs: ws Oe erehevr rev 0 Aapopay, 
ov yap 7) ot Turaiton owvEXspovv peTeX ELV Snpootg TOU TUpavvov TOV 
dpaprnpdaray, Kat mws dperra Kal "Hieiors eyevero karadver Gat TO. 
és avrovs éyKAjpata, oUTWS ExKaideKa OLKOUPEVOY THVUKOVTE eve ev 
7H HAcia roXewv yovaiKa ad’ exdorns cthovTo duaAveuv To, Sudpopa 
opi ates TAukia TE ay mpexButarn Kat dEvopore kat a2) TOV 
YUVaLKOV TpoEixev... ATO TOUTWY pev at yovaixes otocar TOV ToAEwV 
Tliraious SiadAayas mpos ’HAciovs éroinoav. 

Il. K 


Eleans and the 
Achaeans. 


Between the 
Eleans and 
the Arcadians, 


Between 
Lebedos and 
Teos. 


Between Elis 
and Pisa. 


Between 
Athens and 
Oropus. 
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This report, however, is probably as much legendary 
as the Homeric account of Arete, the wife of Alcinous, 
king of the Phaeacians, who is said to have assisted her 
friends’ husbands to settle their disputes. 

The Athenians having, through pressure of necessity, 
made a pillaging expedition against Oropus, the Oropians 
appealed to the Roman senate (156 B.c.), who nominated 
the Sicyonians as arbitrators, with the instruction that 
they should impose a fine on the offenders in propor- 
tion to the injury that had wantonly been inflicted. 
The Athenians failed to send a representative at the 
hearing of the cause, and accordingly the Sicyonians 
sentenced them to pay a fine of five hundred talents ; 
but on the petition of the Athenians (151 B.c.), 
who despatched to Rome the celebrated embassy con- 
sisting of the three philosophers, Diogenes, Critolaus, 
and Carneades, the Roman senate reduced the sum 
to a hundred talents.2 Even this fine was not 
paid; and subsequently the Oropians consented to 
receive an Athenian garrison, and to give hostages. 
The failure to carry out this arrangement, as Bar- 
beyrac points out, was the cause later of a war 
between the Romans and the Achaeans,—a war which 
put an end to what liberty there had still remained 
in Greece.? 

It may be mentioned that though we perceive in this 
case apparently an exercise of sovereign power on the 
part of Rome, yet, at bottom, it was a case of arbitration 
proper, on the ground that Rome was not at the time 


1 Hom. Odyss. vil. 74: 
e Ly ee rg \ > , ve Ua 
oiot 7 €v ppovenor, Kal avdpaot veixea, Aveu. 
2 Pausan. vil. 11. 4-5: LeKveovioe pev ody ovK adikopevors es KaLpov 
A 4 ) 4 , s s 5) / 
ths Kpioews "A@nvaiors (npiav revtakoowa taAavta éertBdrXovaer 
“Pwpaiwy dé 7 Bovdi Senbeiow ’AOnvaiors adiow rAQV tadavtwv 
exatov THY GAAnV Cypiav. 

8 Barbeyrac, op. cit. i. no. 437, p. 397: “ L’inexécution de ce traité 
fut une sémence, qui quelques années aprés, donna occasion a une 
guerre des Romains contre les Achéens, dont les suites entrainérent 
la perte de tout ce qui restait de liberté dans la Gréce.” 
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at war with Athens, nor was Greece yet reduced to a 
Roman province.} 

There had been several disputes, some dating from Between 
very early times, between Priene and Samos, as to the gene an¢ 
possession of some territory situated on the Asiatic 
coast. About the middle of the sixth century 3B.c., a 
difference between them was settled by Bias, one of the 
seven sages of Greece; two centuries later, Lysimachus 
acted as arbitrator between them ;? afterwards Antiochus 
Theos intervened, and despatched a number of com- 
missioners; then Ptolemaeus Philometor arbitrated ; 
and finally, about 135 B.c., a commission of Rhodian 
judges officiated, under the authority of the Romans.? 

An inscription, found in Delos in the temple of Between 
Apollo, presents a convention between Lato and Olus }7t0°"4 
(latter half of second century B.c.), agreeing to refer all 
their disputes of whatever nature they may be to the 
arbitration of Cnossus. It provides for the setting up 
of steles recording the compact in the temple at Delos. 
Cnossus was to deliver judgment within six months, 
and was empowered to cause the decision to be 
engraved on steles, and to have the latter deposited in 
Crete within thirty days. The judgment pronounced 
and recorded by the Cnossians was ever to have the 
force of law; so that henceforth every grievance, to 
which the said judgment relates, was to be terminated. 
Copies of the present convention were to be sent to 
Cnossus, and also exchanged between Lato and Olus. 

The contending parties engaged to submit to the con- 
vention, and to the arbitral judgment, under penalty of 
a specified fine; and provision was made for the recovery 
thereof in case of failure to acquiesce in the decision 


1Cf. the next chapter, where are mentioned other cases of arbitra- 
tion between Greek communities, but as conducted under Roman 
sovereignty. 


2Cf. Corp. inscrip. Graec. 2254. 


3 Cf. Corp. inscrip. Graec. 2905; Dittenberger, Sy//. inscrip. Graec. 
241 ; Newton and Hicks, Collection of ancient Greek inscriptions in 
the British Museum, pt. iii. no. 405. 


Arbitration by 
the city of 
Cnidus 
between two 
citizens of Cos 
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of the arbitrators. The contracting parties, including 
the people of Cnossus, reserved to themselves the 
liberty to modify the treaty, if so found desirable after- 
wards; and such modifications were to have juridical 
force.” 

To conclude these examples of Greek arbitration, it 
will be particularly instructive to refer to a case which 
occurred some time in the second century B.c. This 


and the city of instance will further illustrate the rules of procedure 


Calymna. 


(obviously based for the most part on Attic private 
law) which have been briefly mentioned above ; it will, 
moreover, present certain novel points, and, above all, 
it will show to what a remarkably advanced stage of 
development the arbitral institution had already attained 
in antiquity, and how carefully the interests of justice 
were safeguarded. The source of this information is an 
inscription” on a white marble stele, which was dis- 
covered by Mr. (afterwards Sir) C. T. Newton on the 
site of the temple of Apollo in Calymna (an island 
between Leros and Cos, in the Sporades group), and 
is now in the British Museum. 

Two citizens—probably bankers—of Cos having lent 
a sum of money to the city of Calymna, their represen- 
tatives now claimed thirty talents; and, it appears, the 
defendant city pleaded a set-off. In the formal con- 


1 Michel, no. 28.—Cf. T. Homolle, in Bulletin de corresp. hellen. 
vol. iii. (1879), pp. 290-312, where there is a translation, together 
with a commentary.—Perhaps the most interesting provision is the 
mutual undertaking on the part of Lato and Olus to accept the 
arbitral decision, under penalty of a fine of ten talents payable to 
Cnossus. ‘This is seen in ll. 34-36 of the inscription : 

. of te Adtuoe Kat ot "OXd6yti01 Tots Kyvwoious éxdrepor apyupio ’A- 
AeLavSpeiwv Taravrov déxa. [ ep’ Ge Eupeviovte ev TUTW(t) TO(L) eyypop- 
w(t) Kal ev Tols KpiBevor bro Tas TOAKO]s. 

2C.'T. Newton, Collection of ancient Greek inscriptions in the British 
Museum, pt. ii. no. 299, pp. 84 seg.; Bulletin de corr. hellén. vol. x. 
(1886), pp. 235 seg.; Dareste, Haussoullier, and Reinach, Recueil 
des inscrip. jurid. grecques, pt. 1. pp. 158 seg. (the latter is practically 
a reproduction of the one immediately preceding, each containing, 
besides the text, a translation and commentary by M. Dareste).—Cf. 
E. Sonne, De arbitris externis..., Pp. 49 Seg. 
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tract, cvyypady, relating to the original transaction, 
provision was evidently made for the submission of ANY Compromise 
dispute arising out of the said agreement to the arbitra- “use. 
tion of the city of Cnidus (the réAuw ékxAyTos), one of 
the principal Doric cities of Caria. Accordingly the 
question was there brought before a body of 204 jurors, 
presided over by the strategoi. (A similar judicial 
assembly of 151 judges officiated in the case of Megara 
arbitrating between Corinth and Epidaurus, c. 250 BCs 
and a still larger body of 600 judges in that of Miletus 
arbitrating between Sparta and Messene, 140 8.c.2) 
The contending parties, here described as avriducou,? were 
represented by advocates (cvv}yopor,—cvvaryopor in the 
inscription), whose number was limited to four on each 
side, and who were also permitted to give evidence,— 
an arrangement which was not, however, foreign to 
Greek common law practice : 

. . cuvaydpous 6é e€érro Exartépous 

TapéxerOax téropas eLerTw dé Kal paptupev Tois cvvayédpous.4 
The litigants were also permitted to bring with them 
their own clerks or secretaries (ypaumarevs),> whose duty 
it was to recite the documents before the tribunal. 

The various steps of the procedure were regulated order of 
by specific provisions. The judges, in the first place, Proceedings: 
took an oath solemnly engaging to pronounce a just 
and unprejudiced sentence. Then each of the parties 
made an afhdavit,—a proceeding described in the 
epigraphic record as avtwuocta (which bears a close 
analogy to the “iis contestatio of Roman jurisprudence). 

The decrees of the two cities, as well as other public 
documents relating to the cause, were produced from 
the municipal archives (é« dapociov), and, after they 
had been duly sealed, were delivered to the presiding 


1See supra, p. 142. 2See infra, p. 163. 
*Cf. Plato, Phaedrus, 273, where the term is applied to parties 
to an ordinary suit. 


* Newton, duc. cit, ll. 18-109. 
Cf. the ypopeds in the Melos-Cimolos arbitration, supra, p. 141. 
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strategoi, who broke the seals and transferred the docu- 
ments to the suitors. The evidence on both sides was 
also laid before the court prior to the commencement 
of the pleadings,—to which a limit was set by certain 
measurements of the clepsydra. This evidence was of 
two kinds: firstly, oral, given personally by those 
witnesses (uaprupiae) who were able to be present in 
Cnidus, the mode of laying it before the court being by 
examination-in-chief and cross-examination (which would 
follow from the expression avaxpiows *); secondly, written 
evidence, consisting of depositions made on oath (exuap- 
tupia,—in the inscription éyuaptupia) before the pros- 
tates”? in each town, on a fixed day, by those who 
swore that they could not attend the court. Any of 
the parties to the suit had a right to be present whilst 
these depositions were being made. Further, full 
opportunities were afforded for the examination of 
accounts; and all subjects of the defendant city who had 
occasion to proceed to Cos for this purpose, or in con- 
nection with the obtaining of necessary evidence, or 
challenging the depositions of their opponents, received 
a safe-conduct (ac@adea), which protected them from 
any seizure that might otherwise be attempted by the 
plaintiffs in satisfaction of their claim. 
tots 6€ tapayevopevors Kadvp- 
viev eis Kav éxt ray érdxovow tay paptupiav ao[padevay d6r- 
w év Ko BiAivos.? 

When the necessary depositions had been duly drawn 
up, the prostates affixed the seal of the city thereto, 
and the parties, if they chose, could add their own 
seals to the same. Then the prostates of the two 
towns exchanged copies of the depositions with each 


1Thus, in a private action or prosecution in Athens the archons 
were said dvdxpiow Sidovar or rapacvddvar.—Cf. Plato, Laws, 1x. 
85583 Charmides, 176. 

2Cf. vol. i. pp. 162 seq. 


3 Newton, Jc. cit. ll. 42-4.—This Philinos, acting on behalf of 
the young plaintiffs, was empowered, under the circumstances, to 
grant such assurances of inviolability. 
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other (which had to be done within twenty days), and 
at once furnished also the litigants with copies, 

Finally, the judges, after hearing the claim, inspect- 
ing the documents, and weighing the evidence, pro- 
nounced by 126 votes to 78 in favour of Calymna, the 
defendant city, which forthwith caused the decision to 
be engraved on a stele, and to be deposited in the 
temple of Apollo. 


Attitude of 
Rome to 
international 
arbitration. 


CHAPTER XX] 
INTERNATIONAL ARBITRATION IN ROME 


As the Hellenic race was supreme in intellectual power, 
in artistic taste, in philosophical speculation, so the 
Romans were pre-eminent in juristic, administrative, 
and military affairs. The aim of Rome was the estab- 
lishment of a universal empire; every means was 
resorted to for the attainment of that object, and all 
proceedings that might conceivably jeopardize her 
prospects were avoided or carefully veiled. Hence, in 
her earlier history, when her empire was yet in the 
course of making, and her policy was more or less 
subject to uncertain consequences, Rome did not 
recognize international arbitration, and, in any particular 
case, would have been very loth to submit to it. Only 
in her later history, when her domination was assured, 
and her might unquestioned did the practice of arbitra- 
tion arise, and become frequent; but then it was not 
so much her own disputes with other peoples that were 
submitted to arbitral tribunals, but rather those between 
cities and communities that had been worsted by her 
in the field, or were otherwise obliged to acknowledge 
her suzerainty. Conquest brought peace, and peace 
favoured arbitration. At the very height of Rome’s 
power, under Augustus, for example, the blessings of 
peace were often celebrated. It was then also that 
certain antithetical elements manifested themselves in 
Roman life,—a recognition of the paramount virtue 
and duty of patriotism, together with a widespread 
notion of the beneficence of cosmopolitanism; and an 
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all-absorbing consciousness of the supreme arbitrament 
of war, together with clear signs of a pacific disposition. 
Indeed, Rome had, as a French writer has observed, 
two souls: a Roman soul which represented her true 
nature, and a Greek soul which was borrowed; and, 
hence, we find her civilization presenting certain strange 
aspects. ' 

Rome was always ready to act as a mediator between 
foreign States,—though invariably with some ulterior 
motive.” First the senate, and afterwards the emperor, 
were fain to adjudicate in foreign controversies. In 
disputes arising out of the administration of provincial 
governors, or those generally between the various com- 
munities subjected to the Roman authority, the senate, 
or the emperor, as the case may be, was usually the 
first, and always the final, judge. Occasionally when 
alien peoples agreed to refer territorial disputes to the 
arbitration of the senate, Roman policy readily dis- 
covered some pretext or other for a more thorough 
intervention, and, subsequently, for taking possession 
herself of the territory in question. And so when, 
ultimately, the ‘ pax Romana’ was established practically 
in the whole known world, and Rome became its auto- 
cratic mistress, international arbitration in the strict 
juridical sense of the term—that is, implying a volun- 
tary submission to an impartial tribunal of conflicts 
between independent States—was naturally rendered 
impossible. 

There are, however, several cases of interstatal 
arbitration which it will be of advantage to consider 
here, as some of them, in a sense, show an advance on 
the previously cited examples in Greece, and a further 
approximation to modern conceptions, inasmuch as 
they are more strictly ‘international, —at least, from 


1M. Revon, L’arbitrage international (Paris, 1882), pp. 90-91: 
“Rome a deux Ames: une Ame romaine, qui est sa vraie nature, et 
une ame grecque, empruntée; de 1a certains aspects bizarres de sa 
civilisation.” 


*Cf. Liv. xliv, 14: 


Kinds of 
Roman 
arbitrations. 


Cases of 
international 
arbitration. 


Between 
Delphi, 
Amphissa, etc. 


Between 
Antiochus III. 
and 

Eumenes II. 
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an ethnographical point of view, if not entirely from a 
political These cases may—adopting the division of 
a recent Italian writer'—be suitably arranged into 
three classes: international, federal, and administrative 
controversies. * 

Amongst international arbitrations the following may 
be mentioned : 

In the arbitration between Delphi and Amphissa, 
Myon, and Anticyra,? 191 B.c., the award was delivered 
by the Azeromnemones,* and afterwards confirmed by the 
whole Amphictyonic Council. The proceedings that 
were adopted are not known with any degree of 
certainty. Either the Roman senate was invited by the 
disputants to officiate, or they referred their difference 
to the consul Acilius. Though the designs of Rome 
were at this time already being put into operation, 
Greece had not yet been reduced to a Roman province. 

The battle of Magnesia, 190 B.c., where Lucius 
Scipio completely overthrew Antiochus, finally decided 
the fate of Asia for the entire duration of the Roman 
empire. In the regulation of Asiatic affairs which 
followed, Antiochus was obliged to renounce his pre- 
tensions to any portion of Asia Minor, and to cede all 
his possessions in Europe; and, besides, numerous 
additional restrictions and prohibitions were imposed 
upon him. By way of compensation, however, the 
Romans bestowed on him the title of a friend of the 
Roman commonwealth, ‘amicus populi Romani,’* which 


1E. de Ruggiero, L’arbitrato pubblico... to which work the present 
writer is largely indebted for the remaining portion of this chapter. 

2 Some of these instances, of course, might well be considered, from 
a certain point of view, as Greek examples related to those of the 
previous chapter. 

3 Ruggiero, pp. 232 seg.; Corp. inscrip. Lat. ill. 567 (7303); Corp. 
inscrip. Graec. 1. 1711.—Cf. J. Schmidt, Beitrége xur Herstellung 
dreier delphischer Urkunden (in Hermes, vol. xv. 1880, pp. 275-288). 

4As to the part of these functionaries in the Amphictyonic 
Council, see supra, p. 6. 


PLive <LRVIN. 26 3 Poly b: xl. 26.0. 
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thus implied his independence. Eumenes, king of 
Pergamus, who had sided with Rome, received Lydia 
and Phrygia, Mysia and Lycaonia, the greater part of 
the peninsula of Asia Minor, and he was independent 
de iure, but de facto under Roman protection. Subse- 
quently a dispute arose between Eumenes and Antiochus? 
as to whether Pamphylia lay on this side of or beyond 
the Taurus, and therefore whether it belonged to the 
king of Pergamus, or to the king of Syria. 

It appears that the controversy was first referred to 
Gnaeus Manlius Volso, who, ceasing to be consul in 
188 B.c., remained as proconsul in Asia to complete 
his command.? The settlement of the conflict being 
beyond his power, he submitted it to the senate, as the 
only competent authority. L. Cornelius Scipio was 
accordingly despatched to Asia asa special commissioner ; 
and whether his award was pronounced in accordance 
with the senate’s instructions, or was given on his own 
responsibility is not definitely known. In any case, it 
would seem that Pamphylia was not adjudged to either 
of the contending parties, because some twenty years 
later, 169 B.c., we find it sending ambassadors to Rome 
as an independent Srate: 

In 189 B.c., Sparta endeavouring to occupy Las, a Between 
maritime city et Laconia, the latter complained to the Bega ee 
Achaean league, whose head Philopoemen demanded lasve. 
the surrender of the instigators ; and, failing to obtain 
them, he made war on Sparta. The old state of 
property was then re-established there, the laws of 
Lycurgus were superseded by Achaean laws, and the 
fortifications were pulled down, 188 8.c. Ambassadors 
then arrived in Rome from Sparta to protest against 
these proceedings, and from Achaea to justify them. 
Roman mediation proved to be of little avail; for, 

‘Ruggiero, pp. 238 seg.; Polyb. xxi. 48; Liv. xxxviii. 39; 
XXXIX. 22. 

+ hiv. xxxvill. 35, 37; Polyb. xxii. 24, etc. 


SLiv. xliv. 14: “...Pamphylii legati coronam auream... in 
curiam intulerunt....” 
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later, the senate was invited by all parties to arbitrate! 
in the entire dispute,—‘‘an annoying task,” says 
Mommsen, “which was the righteous punishment of 
the sentimental policy that the senate had pursued.’’? 
In 184 B.c. Appius Claudius Pulcher, along with other 
commissioners, was despatched to Greece, and in the 
general assembly convened at Clitorium, in Arcadia, 
caused to be cancelled the sentence of death that had 
been passed on two Spartan emigrants, but referred the 
main questions at issue to Rome. The senate again 
charged Appius Claudius together with Q. Caecilius 
Metellus, and T. Quinctius Flamininus to adjudicate. 
The award pronounced by them was to the effect that 
Sparta should re-enter the Achaean league, that she 
should be permitted to reconstruct her fortifications, 
and re-establish the Lycurgan institutions, and that the 
Achaean league should no longer exercise criminal 
jurisdiction over the Spartans. It was also ordered 
that this sentence should be committed to writing, and 
signed both by the Lacedaemonians and the Achaeans, 
— scribique id decretum et consignari a Lacedaemoniis 
etiachacic: 2 

Gortyna had deprived Cnossus of a portion of its 
territory called Licastium and Diatonium. It is probable 
that the two cities in the first place applied to Rome to 
settle their difference, and that the senate afterwards 
referred the question to the Roman commissioners 
who were then in Greece, 184 B.c.4| Appius Claudius 
Pulcher, after his arrival in Crete, gave his decision in 
favour of Cnossus. From the words of Polybius, «at 
TOMmTALEvov Aoyous uTrep TOUTWY... ,» it would seem that it 
was a kind of compromise, effected through the media- 
tion of Claudius. 


1 Ruggiero, pp. 240 seg.; Liv. xxxix. 33, 37, 48; Pausan. vil. 9. 5. 

2 Rim. Gesch. vol. i. p. 750: “... eine Belastigung, die die gerechte 
Strafe fiir die befolgte sentimentale Politik war.” 

3 Liv. xxxix, 48. 

4 Ruggiero, pp. 244 seg.; Polyb. xxii. 19. 1 (xxiii. 15). 

Sie D5. 
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Sparta and Megalopolis! had a territorial dispute, 
which they submitted to Callicrates. His decision was 
not accepted by Sparta, which applied to the Achaean 
league. The latter imposed a fine on Sparta, which still 
refused to give up the contested territory, but offered to 
submit to Roman arbitration. The senate accordingly 
deputed two of its members to decide the cause, 164 B.c. 

It may be here mentioned that later Diaeus, the 
Achaean strategus, in order to divert public attention 
from an act of corruption committed by him, incited 
the confederation to commence hostilities against Sparta, 
ostensibly on the ground that the Spartans in their 
previous boundary dispute had instead of appealing to 
the council of the league, violated its laws by despatch- 
ing a private embassy to Rome.? 

The controversy of the year 159 B.c. between Athens 
and Delos? was of a private international character. The 
Roman arbitrators pronounced in favour of the Achaean 
league, and recognized its judicial competence with 
regard to the various confederates. Thus, Polybius 
relates that after Delos had been granted to Athens, 
the Delians removed to Achaea; and having been en- 
rolled members of the confederacy, they wished to have 
their claims against the Athenians decided according 
to the convention existing between the Achaean league 
and Athens. The Athenians, however, denied their 
right to plead under that engagement ; accordingly, the 
Delians asked leave of the Achaeans to make reprisals 
on the Athenians. The latter despatched ambassadors 
to Rome in connection with this matter, and obtained a 
decision to the effect that judgments pronounced by the 
Achaeans, in accordance with their laws, concerning the 
Delians possessed juridical validity and binding force,— 
é\aBov aTOKpLoLy, Kuptas elvat Tas KATO. Tous VOMLOUS VEVEYY- 
mevas Tapa Tots ’Axatots OLKOVOMLAS Tepl tov AnXlwv.* 


1 Ruggiero, pp. 246 seg. Cf. Polyb. xxxi. g. 
See supra, p. 27. 3 Ruggiero, p. 248. 
7 Poly Du xxx 17. 
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The difference between Melitaea and Narthacius* 
(150-146 B.c.) referred to the occupation of a certain 
territory by Narthacius. The latter claimed that it was 
recognized in 196 B.c. by the proconsul, T. Quinctius 
Flamininus as belonging to Narthacius; but the 
Melitaeans contended that its occupation by them was 
established after that, and that, moreover, the territory 
had been theirs from time immemorial. An inscription, 
engraved on both sides of a stone tablet found in 
Thessaly, gives the translation of a senatusconsult 
relating to the contending claims. First, there is a 
preamble, added at the instance of Narthacius, showing 
the date of the decree of the senate, and its publication 
by the magistrates of Thessaly and of Narthacius. 
Then follows a summary of the claims advanced before 
the senate by the deputies of Melitaea, after that the 
same in the case of Narthacius, and finally the decision 
of the senate. 

Owing to the territorial controversy between Hiera- 
pytna and Itanos (138-132 B.c.),” war broke out between 
them. On an appeal of Hierapytna to Rome, the 
senate despatched to Crete Servius Sulpicius together 
with other commissioners, and an arrangement in 
favour of Hierapytna was arrived at. But it is not 
clear whether these proceedings were of the nature of 
mediation or of arbitration proper. Itanos did not 
acquiesce, and applied to the senate to reconsider the 
question, which was thereupon referred to the city of 
Magnesia, with instructions embodied in a senatus- 
consult. Magnesia decided in favour of Itanos, but 
Hierapytna again appealed to Rome. The case was 
then submitted to the same city, whose assembly (dos) 
nominated a body of seventeen arbitrators presided over 
by a certain sacred official (vewxdpos). There is no 
record of their sentence. 


1 Ruggiero, pp. 251 seg.—Cf. Willems, Le sénat de larép. rom. vol. i. 
pp. 708 seg. 
2 Ruggiero, pp. 259 seqg.; Corp. inscrip. Graec. 2561 b (in add.). 
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Next may be mentioned some examples of federal, 
or quasi-international, controversies which were sub- 
mitted to arbitration. Substantially these offer but little 
difference from the cases of international arbitration that 
have just been considered. Of the three kinds of arbi- 
tration relating to Rome, the settlement of interna- 
tional disputes partook of a politico-diplomatic character, 
that of administrative differences was purely an act of 
government on the part of Rome, whilst the adjustment 
of federal controversies occupied an intermediate position 
between these, much in the same way as hegemony lay 
between dominion on the one hand, and protection on 
the other. Federal arbitration did not possess to the 
same extent the voluntary character of international arbi- 
tration ; for the Roman federal system was not based 
on perfect political equality of the allied States. Still, 
it exhibited the formal characteristics of a true arbitral 
procedure. 

The federal controversy between Aricia and Ardea? 
(446 B.c.) is the most ancient in Roman history, and 
was submitted to the arbitral judgment of Rome. 
Aricia was one of the members of the Latin confedera- 
tion. The decision given in favour of the latter caused 
internal dissensions in Ardea; the people were desirous 
of joining the Volsci, whilst the nobility adhered to 
Rome. Hence the Romans taking advantage of this 
intestine strife despatched a band of colonists to Ardea, 
and distributed amongst them the lands of those who 
were opposed to Rome (442 B.c.). 

Dionysius relates that the Aricini and the Ardeates 
having often fought for a tract of contested land, and 
being worn out with frequent losses, referred their 
difference to the arbitration of the Romans. At the 
assembly of the people, one Scaptius, a plebeian, pointed 


1Cf. Ruggiero, p. 76: “L’arbitrato federale non é un puro atto 
di governo, come l’amministrativo, né politico-diplomatico, come 
Pinternazionale; esso sta tra l’uno e V’altro, nella stessa guisa che 
Yegemonia sta tra il protettorato e il dominio.” 


2 [bid. pp. 268 seq. 
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out that the parties admitted that the territory in 
question formerly belonged to Rome. The consuls, on 
account of this suggestion, were afraid that the event of 
the trial would prove neither just nor becoming, if the 
Roman people, after they had been chosen umpires by 
others, should take away the contested land from the 
litigants without ever having claimed it, and adjudge it 
to themselves. Ultimately, however, by the votes of 
the people it was declared that the disputed territory 
belonged to Rome.? 

Mommsen, speaking of the liability to disunion of the 
Romano-Latin league, due partly to the increase of the 
Roman hegemony, and partly to particular acts of 
odious injustice perpetrated by the leading community, 
—‘‘zum Theil in einzelnen gehassigen Ungerechtig- 
keiten der fthrenden Gemeinde” *—mentions an 
instance of the latter in the infamous sentence of arbi- 
tration between the Aricini and the Rutuli of Ardea,— 
‘der schmahliche Schiedsspruch zwischen den Aricinern 
und den Rutulern.”’ 4 

In the Roman treaty of peace with Carthage,’ it had 
been stipulated that the Carthaginians should retain 
their territory undiminished, and that the Numidians, 
under Massinissa, should hold such possessions as the 
latter or his predecessor had within the Carthaginian 
bounds ; and a further clause forbade the Carthaginians 
to make war on Roman allies. Hence, according to 
the letter of the treaty, Carthage was actually debarred 
from the right to expel Numidian aggressions. In 
193 B.C. the province of Emporiae on the lesser Syrtis, 
the wealthiest portion of Carthaginian territory, was 


1Dion. Hal. xi. 52: Tatra rod Lkartiov éyovTos aidas etojet 
Tovs wrdtous évOvpovpevous, ws ote Sikaov ovr’ evaperés 4 OiKN 
Ajwerae Tédos, av Tiva dupa Bytrovpevynv id’ Erepwv Xdpav SiKarT}s 
atpeHels 6 “Pwpaiwy Shwos, pyderote atTns dvTiTownodpevos EavT@ 
Tpocdikaoy Tors audio Bytovvtas adeAdpevos. 

2[bid.: Kat yiyverar réoas Tais Yjpors 6 “Pwpyatwv Shpos THs 
dpdpiroyov xwpas kvpios.—Cf. Liv. iii. 71, 72; Ruggiero, p. 268. 

3 Rom. Gesch. vol. i. p. 346. 4 [bid. 5 Ruggiero, pp. 270 seg. 
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partly plundered by the Numidians, and partly even 
seized by them; and continual encroachments and 
seizure of larger territory followed. Carthaginian 
embassies again and again came to Rome, adjuring the 
senate either to allow them to defend themselves by 
arms, or to appoint a court of arbitration with power to 
enforce its award, or to regulate afresh the frontier. 
Roman commissioners were sent to Africa; they made 
investigations, but came to no decision. At most a 
kind of provisional judgment was given, mainly recog- 
nizing the fact of possession (157 B.c.). Polybius points 
out that the decisions of Rome in these disputes 
invariably went against Carthage, not on the merits of 
the particular cases, but because the judges had regard 
to their own country’s interests.’ 

Livy observes that the Carthaginians claimed the 
‘disputed territory on the ground, firstly, that it had 
been the property of their ancestors, and, secondly, that 
it was given to them by Syphax, who had expelled Gala, 
the father of Massinissa. But, on the other hand, 
Massinissa urged that he had retaken possession of it 
as part of his father’s kingdom, and held it under the 
law of nations, and that the advantage lay with him, 
both because of the merits of his cause, and of the fact 
of present possession.? 

These arbitral proceedings were of a federal, rather 
than of a truly international, character, inasmuch as 
Massinissa was a Roman socius, and Carthage also a 
Roman foederata. : 

The historical accuracy of the boundary dispute Between 
between Neapolis and Nola® (195-183 B.c.), submitted Nqr"7"" 
to the arbitration of Rome, has been doubted, but the 
reasons suggested therefor are far from convincing. 
‘Cicero refers to the discreditable conduct of the arbi- 
trator, who was said to have been Q. Labeo. The 
report is, says Cicero, that the senate appointed him 


1 Polyb, xxxii. 2.—Cf. Liv. xxxiv. 62; xl. 17; xlii. 23, 24. 


cg ns ds aoe 3 Ruggiero, pp. 276 seq. 
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arbitrator in a boundary controversy between Nola and 
Neapolis ; and having arrived at the contested territory, 
he advised the parties not to be greedy or grasping, and 
rather to retire than to push forward. They followed 
his counsel, and a belt of neutral land was left between 
them. So he fixed their frontiers according to their 
own suggestion, and awarded the unclaimed tract to the 
Roman people. ‘ This,” Cicero exclaims, “is surely 
deceit, and not arbitration,”—‘ decipere hoc quidem est, 
non 1udicare.’! 

Pisae* had been an ally of Rome from the year 
225 B.c., and Luna was in 177 B.c. established as a 
Roman colony in the former territory of the Apuani, 
and served to protect the frontier against the Ligurians. 
The cause of the dispute between the two towns was 
the assignment to colonists of Luna of lands situate 
within the territory of Pisae. The colonists maintained 
that the said lands had been allotted to them by the 
Roman commissioners charged with the partition thereof, 
whilst Pisae held that their occupation of it was unjusti- 
fiable. Accordingly, the Roman government appointed 
five arbitrators to investigate the allegations and to 
settle the controversy. 

The cities of Ateste and Patavium had a territorial 
dispute which was referred to Caecilius, the proconsul, 
141 B.c. Both appear to have been allies of Rome at 
the time.?® 

The contest between Sparta and Messene‘ (140 B.c.- 
A.D. 25) was also in reference to a territory,—a moun- 
tainous district described by Tacitus as the ‘ager 
Dentheliates.’ Both parties claimed this tract of land, 
and—what is a particularly interesting incident of the 
controversy—cited in their support the authority of 


1 De offic. i. 10.—Cf£. Val. Max. vii. 3, 4. 
2 Ruggiero, pp. 279 seg.; cf. Liv. xlv. 13. 


3 Ibid. pp. 281 seg.; Corp. inscrip. Lat. v. 2491.—Cf. Mommsen’s. 
note in Corp. inscrip. Lat. i. p. 153. 


4 Ruggiero, pp. 283 seg.—Cf Michel, 31; Dittenberger, 240. 
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poets and annalists.1_ Thus, as Tacitus says, whilst the 
Lacedaemonians advanced extracts from history and 
passages of ancient poetry, the Messenians produced an 
ancient chart of the Peloponnese, showing its division 
amongst the descendants of Hercules ; and this docu- 
ment, they alleged, showed that the ager Dentheliates, 
where the temple of the Limnatidian Diana stood, had 
been allotted to the king of Messene. Further they 
pointed out that there were also extant inscriptions on 
stone or brass tablets, which confirmed their claims. 
“If fragments of poetry and loose scraps of history 
were to be admitted,” comments the Roman historian, 
‘they had a fund of evidence more ample and directly 
in point.” ? 

This was a long-standing dispute between the two 
cities. Already in 338 3.c., after the battle of Chae- 
ronea, judgment had been given by Philip of Macedon 
in favour of Messene, as a result of the finding of a 
court of arbitrators, including representatives from all 
parts of Greece. More than a century later a similar 
verdict was pronounced by Antigonus after he had 
defeated Cleomenes of Sparta at the battle of Sellasia, 
221 B.c. Afterwards a decree of L. Mummius was 
likewise in favour of the Messenians. About 140 B.c. 
Sparta appealed to the Roman senate, which nominated 
the city of Miletus as arbitrator. Accordingly a court 
of six hundred judges was established, who heard the 
claims and arguments of representatives from the con- 
tending parties ; and, it appears, by 584 votes against 
16 it was decided that the territory in question having 
been in the possession of Messene before the arrival of 
L. Mummius in that province ought therefore to be 


1Cf. supra, p. 139, where the authority of Homer is invoked by 
Solon’s representative in the arbitration between Athens and Megara. 


2'Tacit. Aun. iv. 43: “Contra Messenii veterem inter Herculis 
posteros divisionem Peloponnesi protulere, suoque regi Dentheliatem 
agrum, in quo id delubrum, cessisse ; monimentaque eius rei sculpta 
saxis et aere prisco manere. quodsi vatum, annalium ad testimonia 
vocentur, plures sibi ad locupletiores esse.” 
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adjudged to the Messenians. Towards the end of the 
Republic the conflict was revived ; and the proconsul, 
Atidius Geminus, arbitrated in pursuance of the instruc- 
tions of the senate. Finally in a.p. 25 both cities made 
a direct appeal to Rome through their ambassadors, and 
the senate pronounced its award in favour of Messene. 

Between A territorial dispute between Ateste and Vicetia? 

Wicca. (135 B.c.) was settled by the proconsul Atilius Sarranus, 
who was appointed by the Roman government to 
officiate as arbitrator. 

Between The case of Genua ‘and the Vituri?’ (117 )mem 

oe edhe involved important questions, apart from those of 
boundaries. Genua was an ally of Rome, and the 
Viturii were in a condition of dependence with regard 
to Genua. The dispute arose partly as to the com- 
petence of the courts of Genua, and partly as to certain 
territories. Quintus Nuncius Rufus and his brother 
Marcus were appointed by Rome to arbitrate. Their 
award accordingly determined the limits of the ager 
publicus and the ager privatus, and also defined the 
rights and obligations of the Viturii with respect to 
Genua. The sentence contained also a provision to 
the effect that the litigants should again have recourse 
to the same arbitral tribunal if differences of a similar 
kind afterwards arose between them. 

ular In a territorial dispute (49-47 B.c.) between Juba and 

Leptis Magna. Leptis Magna,® situated on the greater Syrtis on the 
African coast, a decision was delivered adversely to the 


claims of Juba, king of Numidia. 


Administrative Finally, as to the administrative arbitrations it may 
arburanons be said that they were of a more varied character than 
the preceding, though the controversies in the main 
arose out of the occupation of territory, and the 
payment of tribute. The position of the conflicting 
parties was different from that of the States concerned 


1 Ruggiero, pp. 290 seg. 3 Corp. inscrip. Lat. v. 3490 (i. 549). 
2 Ibid. pp. 291 seg. 3 Corp. inscrip. Lat. v. 7749 (i. 199). 
3 [bid. pp. 297 seg.—Cf. Caesar, Bell. civ. ii. 38. 
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in international and federal arbitrations. They were 
communities dependent on Rome, and therefore fell 
within the circle of her own interests. Respecting 
the political condition of the various peoples concerned 
in the three kinds of arbitration, the international 
examples involved independent States, the federal 
examples implied States that were dependent on Rome 
de facto, but not de iure, whilst the administrative cases 
related to cities in a state of dependence both de facto 
and de ture. 

The dispute between Pergamum, in Asia Minor, and Between 
the Roman publicani! (122-120 B.c.) as to a tribute paaeumn 
that had been imposed was settled by a consul or ¥Hcani. 
praetor, assisted by a council of senators. 

The conflict between Oropus (on the eastern frontiers Between 
of Boeotia and Attica) and the Roman publicani? Rropse™4 
(73 B.c.) related to the interpretation of a decree of A*licani. 
Sulla, conferring certain territory on the temple of 
Amphiaraus in Oropus. 

These two examples will perhaps suffice, as we are 
but little concerned here with administrative arbitrations. 


1 Ibid. pp. 300 seg. 
2 Ibid. pp. 313 seg.—Cf. T. Mommsen, Der Rechtsstreit zwischen 
Oropos und den romischen Steuerpachtern (in Hermes, Berlin, vol. xx. 


(1888) pp. 268-287). 
3 Further instances are given in Ruggiero, pp. 321 seg. 
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CHARAER. XX 
WAR: GROUNDS—DECLARATION 


It has been asserted and reiterated that the ancients 
lived amidst the ceaseless turmoil of war, that an 
interminable mutual hostility of nations was their 
normal and necessary condition, and that they held 
every alien to be essentially and inevitably an €yOpos 
or hostis, in the sense of a political or natural adversary. 
That there is some truth—indeed, a great deal—in 
these asseverations cannot be denied; that much un- 
reasoning exaggeration is involved has, it is hoped, 
been made evident in the earlier chapters of the present 
work. And it has also been demonstrated how and to 
what extent fallacious conclusions, which vitiate the 
entire survey of the subject, are frequently arrived at 
from a too superficial consideration of ancient phrase- 
ology, even of the very expressions ¢x@p0s and hosts, 
and the like. It has been shown, moreover, that a 
state of war was not invariably and of necessity implied 
in the absence of express compacts establishing peaceful 
relationships between these or those communities. In 
tracing the development of international law, as in that 
of other branches of knowledge, there is manifested too 
frequently the dangerous tendency in ardent eulogists 
of our modern civilization to vilify and misrepresent— 
unwittingly though it may be—ancient conceptions and 
attainments. There is, of course, the contrary error of 
inordinately extolling antiquity to the disadvantage of 
the modern age. In the interests of a true synthesis of 
historical knowledge, it behoves inquirers to give each 
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epoch its due, to institute comparisons fairly and dis- 
passionately, and not to allow their prepossessions or 
innate preferences to seduce their reason and judicial 
sense. 

Now it was not at all considered by the ancient War was not 
peoples that war was their normal condition. It was peri 
admittedly their frequent condition; but, at least 
amongst the Greeks and the Romans, certain clearly 
defined causes were recognized as occasioning legitimate 
war, that is, war in the regular, political acceptation of 
the term. And in the absence of these causes, to 
engage in warfare was conceived to be irregular, and 
forbidden by law and religion alike, and punishable by 
the gods; so that in these circumstances both the 
divine sanction and the positive exerted a deterrent 
influence. 

Here and there in the ancient writings we find, no Different 

doubt, expressions relating to the necessity, the inevit-*" ee 
ability of war. But such statements do not literally 
represent the customary, universal practice; they are 
rather, on the one hand, the outcome of a desire to 
justify these or those proceedings, which were impliedly 
recognized to be extraordinary and not representative of 
the usual conduct of peoples or individuals, or they are, 
on the other hand, a philosophical generalization in 
reference to the manifestations of life and nature. 
Thus Heraclitus designates war the mother of all things, 
ToNEMos paTno TavTwv, in the sense of its being the 
fundamental principle of all change, all development. 
And so Cleinias, at the beginning of Plato’s Laws, 
addressing the Athenian on the subject of Cretan 
institutions, and on the assumption that strife is 
inevitable for the attaining of political exclusiveness and 
national self-completeness, says: ‘‘...In reality every 
city is in a natural state of war with every other, not 
indeed proclaimed by heralds, but perpetual.” ! 

And yet just as warfare was often resorted to in 

1 Plato, Laws, i. 626: to 8 epyw rdcas mpds rdoas Tas TdAEs 
del TOAEMOV akHpUKTOV KaTa pio Elva... 
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order to ensure such political and natural separateness, 
it tended, at the same time, to destroy exclusiveness, and 
what at first appeared to be ineradicable alienage. War 
was the means of bringing about a rapprochement 
between nations, between which, under ordinary circum- 
stances, no pacific relationships existed. Thus before 
the Medic wars, the Hellenic races scarcely knew of 
the very existence of the Persians; after their wars 
commercial intercourse commenced between them. In 
early society and civilization warfare and all-absorbing 
militarism were unavoidable. In tribal life, and in the 
earlier stages of national life, the struggle for material 
existence is more manifest, its necessity is more funda- 
mental ; there is, moreover, a constant conflict between 
self-sufficiency and self-expansion. And so peace becomes 
impossible. As Leist remarks, the history of the ascent 
of civilization is at the same time the history of military 
development ; for it has not been given to mankind to 
live in a condition of perpetual peace. This principle 
we find recognized in the political and philosophical 
speculations of early writers, who expatiate on the 
immanence and ubiquitous character of strife. And so 
we find also modern writers erroneously concluding 
from these theoretical generalizations that war was the 
normal political condition of the ancient world. 

The religions of antiquity now make for war, now 
for peace. Every nation considered that it possessed 
the only true religion,—and consequently showed a 
contempt for foreign cults, for the aliens who practised 
them, and for their territory and surroundings, which 
were regarded as unclean and accursed. Thus the 
Hebrews had a ‘jealous God’ who, whilst being the 
creator of the entire world, made them his specially 
‘chosen race.’ It was thought a great calamity to be 
buried in a foreign country ; hence, the remains of Jacob 


1B. W. Leist, Gréco-italische Rechtsgeschichte, p. 430: “Die 
Geschichte der steigenden Civilisation ist zugleich die der steigenden 
militarischen Ausbildung. Es ist der Menschheit nicht gegeben in 
stetem Frieden dahinzuleben.” 
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and Joseph were to be transferred from Egyptian soil 
to the more sacred, and therefore more acceptable, 
Canaan.! Similarly, on the destruction of Jerusalem 
by Titus, the conquered preferred death to leaving their 
native land.2. The Egyptians jealously preserved their 
mysteries and religious initiations from alien contact. 
In the classification of living creatures, the Hindoos 
consigned aliens to a lower position than that of horses 
and elephants. The Zarathustrian theology of the 
Persians was based on the conception of the eternal 
conflict between Ormuzd, the god of light, and Ahriman, 
the god of darkness and evil; and with the latter they 
associated foreign peoples. A similar attitude of ex- 
clusiveness and opposition is more or less found in 
the case of the Babylonians, the Assyrians, and the 
Phoenicians, who all apotheosized brute force. 

And in all this hostility, in all the warfare of the The gods ana 
ancient communities, their respective gods necessarily walls, 
participated ; and the attitude of the tutelary deities 
was very often a reflex of that of their votaries. It was 
not justice, but national passion, as Laurent says, which 
animated the gods in the conflict, for example, between 
the Greeks and the Trojans,—“ ce n’est pas la justice, 
mais la passion qui les pousse a favoriser les Grecs ou 
les Troyens.”? The armies engaged in the combat as 
much to protect their gods as to deliver their country ; 
and the gods were conceived likewise to take part in 
the hostilities, to assist and defend the nations they 
watched over, and to share in the work of destruc- 
tion. Thus Virgil represents the gods in their anger 
overthrowing Troy— 


“¢. . divom inclementia, divom, 
has evertit opes sternitque a culmine Troiam.” 4 


and Neptune with his great trident shaking the walls 


MG. sivis29, 30.5 |. 24. 2 Pacit High va ES. 
3F. Laurent, Hist. du dr. des gens, vol. ii. p. 36. 


4 Aen. 11. 602-3. 
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and foundations out of their places, and utterly 
destroying the city— 
‘“‘ Neptunus muros magnoque emota tridenti 


fundamenta quatit totamque a sedibus urbem 
eruit.” 2 


The notion of the gods being present and applauding 
distinguished deeds of courage instigated the con- 
tending forces to perform acts of extraordinary valour 
and fury. ‘On se bat des deux cotés avec cet acharne- 
ment sauvage qui donne la pensee qu’on a des 
dieux pour soi et qu’on combat contre ces dieux 
étrangers.”2 And the will of the gods, quite as much 
as the skill and the valour of the combatants, was 
thought to decide the destiny of battles. Thus 
Pausanias says that before the Spartans transgressed in 
the Messenian war by bringing about the treachery of 
Aristocrates the Arcadian, battles were decided by 
valour, and the will of God.* And just as nations 
struggled amongst themselves for territorial aggrandize- 
ment, so the gods in their appropriation of various 
localities * sometimes fell into disagreement with each 
other. Thus we hear of a conflict between Poseidon 
and Athena as to the possession of Athens,’ and also of 
Aegina,’ between Poseidon and Helios as to Corinth,’ 
between Poseidon and Hera as to Argolis,° and so on. 
If a city was conquered, it was universally believed that 
its own tutelary deities were vanquished with it. Virgil 
represents Juno as observing to Aeolus that the race 


1 Aen, ii. 610-612. 

2 Fustel de Coulanges, La cité antique, p. 242. 

3 Pausan. iv. 17. 3: mplv O€ i) mapavopnoas Aakedaipoviovs és TOV 
Meconviwy 7éAenov Kat ’Apirtoxpatous Tod "Apkddos tiv tpodociav 
GpeTH TE OL MAXOpEvor Kal TUXALS EK TOU Deod dveKpivorTo. 

4 Apollod. ili. 14. 

5 Apollod. 111. 14. 1. 

6 Pausan. ii. 30. 6—Cf. supra, p. 129, as to arbitrations between gods. 

7 [bid. ii. 1. 6.—Cf. supra, p. 129. 

8 [bid. ii. 15. 5. —Cf. supra, p. 130. 
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she hated was sailing the Tyrrhene sea, and carrying 
Ilium and its conquered household gods into Italy : 


“Gens inimica mihi Tyrrhenum navigat aequor, 
Ilium in Italiam portans victosque penates.” 4 


Still, there were unmistakable manifestations of a General 

pacific tendency induced also, as was said above, by Fade 
religion, as well as by the doctrines of philosophers, 
and, most of all, by the necessities of travel and 
commercial relationships. Philosophers, moralists, and 
prophets alike condemned bellicose proclivities and 
national devotion to hostile enterprise. In the east 
personages like Isaiah and Ezekiel, Buddha, Lao-Tze, 
Confucius, and Mencius, denounced wars. Thus Lao- 
Tze, the old Chinese sage, says in that remarkable book 
of aphorisms, the Tao Teh King (‘Treatise of the way 
and of virtue’): ‘‘He who with reason assists the 
master of mankind will not with arms strengthen the 
empire. Where armies are quartered, briars and thorns 
grow.” ‘The more weapons the people have, the 
more troubled is the State” ; and of a similar character 
are many other utterances. 

In Greece, too, a peaceful and humane movement is Pacific 
clearly discernible. Ares (Mars) may be the god of Grn 
slaughter, the destroyer of cities, the rroAlopOos ;? but 
Athena (Lat. Minerva) is the protectress of cities, 
€pvoirtoNs,°’—the goddess of war too, it may be, but 
tempered by prudence.t She abhors the savage love of 
war of Ares, and defeats him.’ She intervenes to put 
an end to the conflicts between Ulysses and the wooers, 
and exhorts the men of Ithaca to hold their hands from 
fierce fighting that they may be parted quickly without 
bloodshed.* Ultimately, she became a goddess of peace, 
etpnvoopos. Again, with regard to the martial Ares it 
is worthy of note that Homer makes Zeus address him 


1 Aen. i. 68-69. 
* Hesiod, Theog. 936; Hom. Liiad, v. 333, etc. 
3 Iliad, vi. 305. * Thad, i. 206 5 x. 244. 


5 liad, v. 840 3 xxi. 406. 6 Odyss. xxiv. 539 seg. 
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as the most hateful of all the gods that dwell in 
Olympus— 
€xPurros S€ prot ecot Gedy of “Odvprov exovorv.} 


From about the middle of the fifth century B.c. Evpjy, 
the goddess of peace, daughter of Zeus and Themis 
(the goddess of justice), was worshipped at Athens.’ 
Throughout the Homeric poems we find emphatic 
expressions of pacific desires and inclinations, in spite of 
the heroic clash of arms. War is everywhere considered 
a calamity. Large sections of people are shown to be 
devoted to the cultivation of peace.2 The Greeks and 
the Trojans alike rejoice in the settlement of their 
dispute by the less destructive single combat of Paris 
and Menelaus, and desire to return peacefully to their 
hearths and homes.* On the shield of Achilles are 
depicted scenes from country life, by the side of 
representations of warlike episodes.® Kings and princes, 
however ready they may be to exhibit their prowess in 
the fight, are none the less attached to the work in their 
fields.® 

The growth of cosmopolitan conceptions fostered 
still further the desire for peace and harmony between 
peoples. In many quarters, the older ideas of a narrow, 
political exclusiveness gave way to much wider views. 
Socrates, as Plutarch relates, objected to be considered 
a mere Athenian or a Greek; he proclaimed himself a 
citizen of the world, ...ov« ’A@nvaios, ode “EXAny, aX 
koopuos etvat.” Similarly, Diogenes being asked of what 
country he was replied that he was a citizen of the 
world, ...épwrnQets roOev ety, kormoToNTys, én ;* and so 


1 [iiad, v. 890. 2 Plats Qimting: 

3 Odyss. vill. 246 seg. 4 Iliad, ii, 134 seg., 283 s¢9. 
5 Iliad, Xvill. 550 seg. 

6 Thad, vi. 4243 Odyss, xxiv. 225 seg. 3 cf. xvi. 140. 


7Plut. De exil. 5.—The word xéopuos is here obviously equivalent 
to KooporoXirns. 


8 Diog. Laert. Diogen. vi. 63. 
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Theodorus maintained that his country was the world, 

wee eival Fae Tat piou TOV Kooov.! Then, again, we find 
frequent alliances and confederations established for 
self-defence, for the maintenance of peace, for mini- 

mizing hostilities, and for the preservation of the 
balance of power. From various quarters came appeals Protests 
from time to time for the laying down of arms. Thus “8° “* 
Aristophanes supplicates the gods to abolish the 
arbitrament of the sword— 


“Hyeis te yap moAcuovvtes ov Kepdaivoper,” 


as Hercules is made to say ; and at the risk of banish- 
ment he opposed the wars of Pericles, declaring that 
peace almost at any price was a greater advantage than 
a hundred disastrous victories ;—and so on with many 
other pronouncements to the same effect. In the Laws 
of Plato, Cleinias (as was mentioned above) declared 
that every city was in a natural state of war; but this 
is not Plato’s own declaration, Even then, war is here 
not really taken in the political, international sense. 
Subsequently, however, the Athenian, whom Cleinias 
thanks for many luminous suggestions, maintains, in 
answer to the inquiry whether victory in civil war or 
reconciliation is the better,? that war of any kind, either 
foreign or intestine, is not the best policy, and its 
necessity is to be deprecated ; but that peace with one 
another and good-will are best. And the same doctrine 
is affirmed by Plato on other occasions.6 And so Aris- 
totle says that the goal of war is peace, TéAos yap... 
elpiyyy mev TroAeuov.® 
Coming to historians like Thucydides and Polybius, Polybius 


we find them equally emphatic in their whole-hearted Baltic 7 


1 Diog. Laert. Aristipp. 11. 99. 2 Birds, 15913 cf. Lysist. 1130 seg. 

3 Laws, i. 628B: ...% gtdtas te Kal eipyvys trd dvaddAayor 
yevopevns otw Tots eLwHev wodepious Tpowéxery avayKyV etvar TOV 
VOUV 5 

4 Thid.: , Xx ” = a= ¢ sre ” € , > > 

id.: TO ye pay Gpirrov ove O 7OAELOS OTE 1) TTAOLS, GTEVKTOV 

52 7d SenOvar rovtov, eipivyn Se pds dAAHAovs dpa Kal drrofppootyy. 

5 Cf. Laws, vil. 8033 vill. 829. 6 Polit. iv. 14. 
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advocacy of peace,—at least, so long as it be obtained 
with honour and justice. The main advantage to be 
derived from the prosecution of war, as Polybius 
claims, is the hope of subsequently establishing on a 
firmer basis the blessings of peace. To desist from 
war, and thus jeopardize or render impossible the 
securing of such pacific conditions, is alike a base 
and a disastrous policy. Thus, in reference to the 
oligarchical party of the Messenians who resolved not 
to make war against Philip, until, at least, Phigalia, a 
city on their frontier, was wrested from the Aetolians, 
Polybius thinks that this dilatory conduct showed great 
ignorance of their true interests. ‘I admit, indeed,” 
he says, ‘that war is a terrible thing; but it is less 
terrible than to submit to anything whatever in order 
to avoid it. For what is the meaning of our fine talk 
about equality of rights, freedom of speech, and liberty, 
if the one important thing is peace? We have no good 
word for the Thebans, because they shrunk from fighting 
for Greece, and chose from fear to side with the Persians 
—nor eed for Pindar, who supported their inaction 
in the verses : 


‘A quiet haven for the ship of State 
Should be the patriot’s aim, 
And smiling peace to small and great 
That brings no shame.’ 


For though his advice was for the moment acceptable, 
it was not long before it became manifest that his opinion 
was as mischievous as it was dishonourable. For peace, 
with justice and honour, is the noblest and most advan- 
tageous thing in the world ; when joined with disgrace 
and contemptible cowardice, it is the basest and most 
disastrous.’ * 


1 Polyb. iv. 31: eyo yap hoBepdv pev eivat pyps Tov ToEMov, ov 
pv ovtw ye PoBepdv bore Tav bropévervy yapiv TOV pay Tpo~deEar Bax 
ToAeuov, ere Ti Kat Opacivopev Tijv ionyopiav Kal Tappyciay Kat 
TO THs EAevbepias dvopa mavTes, ci pydev eoTaL TpovpyLaitepov THs 

2) , IQX \ 7 3 “~ \ \ M 6 / ry / “A 
eipyvns ; ovde yap OnBaiovs érarvovpev kata TA Mydixa, dudte Tov 
ec X\ lel Fh / > , / ‘ Il “a tr ry \ \ 
vrep THS EXXAdOos arocravres Kivdtvwv ta Llepoov etAovto dua Tov 
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With this pronouncement of Polybius, whose philo- 
sophic grasp of political conditions, understanding of 
international relationships, and penetration into compli- 
cated issues are ever apparent, may be compared the 
observations of Thucydides, hardly less luminous on 
broad questions of national policy. At the assembly 
of the Peloponnesian allies at Sparta, 432 B.c., where 
divers grievances were alleged against Athens, the 
Corinthian envoys, addressing the representatives, ex- 
horted them to vote for war: ‘ Acknowledging, then, 
allies, that there is no alternative, and that we are 
advising you for the best, vote for war; and be not 
afraid of the immediate danger, but fix your thoughts 
on the durable peace which will follow. For by war 
peace is assured, but to remain at peace when you should 
be going to war may be often very dangerous. The 
tyrant city which has been set up in Hellas is a standing 
menace to all alike ; she rules over some of us already, 
and would fain rule over others. Let us attack and sub- 
due her, that we may ourselves live safely for the future, 
and deliver the Hellenes whom she has enslaved.” ! 

At a previous meeting of the confederates in Sparta, 
in the same year, Archidamus, the aged Lacedaemonian 


poPov, ovde Tlivdapov TOV CuvaropyVvduevov avTois aye THY TVXLaY 
dua TOVSE TOV ME 


TO KowvOv Tis adoTov ev eddia TLOEls 

Epevvardtw peyaddvopos iovxias TO padpdv ddos. 
ddfas yap mapavtixa mifavas cipnKévar, per’ od odd ravTHV 
aicxiotnv epeOn Kat BrAaBepwrdrnv Terounpevos atdpaciy’ ecipijvn 
yap peta pev Tov Sixaiov Kai mpérovtos KéAMotov éote KTHpa Kal 
AvoireNotatov, peta 5€ Kakias 7) SerAias éroverdiotov TavTwv aio- 
XLoTOV Kal His ihe ates 

Bp hwe:/i: I24: “GAA vopioavres és dvayKny dpix Gas, @ avdpes 

Etppaxor, kal Gc, Tdde d.purra. A€yer Gar, ynpicadbe Tov TOAEpor, 
pa Posy bevres TO avriKa devvov, 77s oe dr avtTov Ova mAéiovos 
<ipyvs emiOuppravres® ék moleead pev yap elpiyyny paAXov PeBau- 
ovTaL, ad’ Horvxéas ¢ dé 2) mohepijo at ovx opotws axivduvor. Kal TV 
kaberrnxuiay ev TH “HAAaS TOAuv TUpavvov NYT A pevor ert Tac. 
opoiws Kabeoraval, GoTe TOV pay 789 apxev TOV oe Savoeio Bax, 
Tapac rns deo. Seas Kal avTol aKivdvvws Td Aourdy oiKapeV, 
kal Tovs viv dedovAwpevovs “EAAnvas éhevOepdcwper.” 


Appeals for 
peace during 
the 
Peloponnesian 
war. 


Polybius on 
peace. 


Thucydides. 


176 ADVOCACY OF PEACE 


king, esteemed alike for his ability and his prudence, 
counselled the assembly to observe discretion, and not 
rashly to rush to arms. He had had, he observed, 
great experience of wars, and he was sure that such 
of his hearers as were advanced in years, and had 
experienced the ravages of warfare, would not, as men 
too often did, desire war because they had never known 
it, or in the belief that it was either a good or a safe 
proceeding,—wijte ayabov Kat arpares....} 

Polybius, again, states that when the Arcadians in the 
course of time advanced a claim for Lasion and the 
whole district of Pisa, being compelled to defend their 
territory and change their habits of life, they neglected 
to recover from the Greeks their ancient and ancestral 
immunity from pillage, but were content to remain just 
as they were. ‘‘ This, in my opinion,” he comments, 
‘“was a short-sighted policy. For peace is a thing we 
all desire, and are willing to submit to anything to 
obtain ; it is the only one of our so-called blessings 
that no one questions. If, then, there are people who, 
having the opportunity of obtaining it, with justice and 
honour, from the Greeks, without question and for 
perpetuity, neglect to do so, or regard other objects as 
of superior importance to it, must we not look upon 
them as undoubtedly blind to their true interests ?°”’ 

Polybius’ glorification of an honourable peace may 
again be compared with the deliverance of his prede- 
cessor, Thucydides. Thus Hermocrates, the Syracusan, 
addressing the congress of Sicilian States, 424 B.c., urges 
them, in a speech marked by persuasive eloquence and 
political wisdom, to make peace amongst themselves, as 


1Thuc. i. 80. 

2Polyb. iv. 74: ... 00K dpOis KaTd ye Tiv eniy wept Tod ped- 
Novros rovovpevor Tpovorav’ ei yap, Hs TavTes evXOpeBa Tots Veots 
rvxeiv, Kal wav bropevopev ipetpovtes adtas petaryelv, Kat povov 
TovTo TOV vopufopevon ayabav davappurByTyTOV ExT Tap’ avOpdrots, 
Neyo 8) THY c<iphvnv, tabrnv Svvduevod tives pera Tod dixatov Kat 
ka@ijxovros mapa tov “EXAjvwv eis mavta Tov Xpovov adipLToV 
kTao0at TapoAtywpodo.y 7) Tpovpyraitepov Te ToLvodVTaL TOUTOV, TOS 
otk dv dpoAoyoupevws ayvoeiv dogacev ; 


ADVOCACY OF PEACE E77 


the only means of keeping the Athenians out of Sicily. 
“And why,” asked he, “if peace is acknowledged by all 
to be the greatest of blessings, should we not make 
peace among ourselves? Whatever good or evil is the 
portion of any of us, is not peace more likely than war 
to preserve the one and alleviate the other? And has 
not peace honours and glories of her own unattended 
by the dangers of war ?””1 
Euripides likewise makes Cassandra say how incon- other appeals 
sistent with wisdom is the prosecution of war : se a 
petyev pev odv xpi) Todeuov, datis €6 dpovel™ 
ei 8 és 760 €AOou, oTépavos ovdK aisxypos mode 
KaA@s ohér Oat, pip Kadds S& SuoKdeés.2 


(It behoves him therefore, whosoever is wise, to avoid war; but 
if it come to this, it is no crown of dishonour to die nobly 
for one’s city ; but to die ignobly is shameful.) 


Once more, Polybius relates that the Rhodian legate, 
in his plea for union in Greece urged before an assembl 
of Aetolians at Heraclea, 207 B.c., argued thus: “ For 
if you were carrying on a war which, though profitless— 
and most wars are that—was yet glorious from the 
motive which prompted it, and the reputation likely to 
accrue from it, you might be pardoned perhaps for a 
fixed determination to continue it ; but if it is a war of 
the most signal infamy, which can bring you nothing 
but discredit and obloquy,—does not such an under. 
taking claim considerable hesitation on your pater? 


1Thuc. iv. 62: tiv dé ixd rdvtwv éuoroyoupévnv apiortov edva 
> / a > a ‘\ > id A > te th Be 1 a ” 
elpyryy Tws ov xpi) Kai ev piv avrois tounracbar; 7) SoKeire, ef 
TH Te Eat ayabdv 1) € TH TA EvaVTia, OvK HOVXla “WAAXOV 7 TOAELOS 
TO prev Tatoo dv éxatépw Td 8e Evviiacwoa, Kal tas Tiysds Kal 
Aapmrporntas axuvduvorépas Exewv THv cipivnv, dAXa te boa ev pike 
Asdywv av tis SeABor Hoep rept Tov ToAepely ; 

2 Troad. 400-402. 

*Polyb. xi. 4: xat yap ef xard tia royny drodeuetre wéheuov 
> a , 2 ‘\ fe ‘ / fal 1 , B \ B \ 
dAvowtehn pév, reds) ravTt To\éum TovTO mapéretar Kata TOS 

lal ” \ \ \ ‘\ 3 > “ c tA \ \ \ 
tAciorov, evdofov 6& Kal Kara Thy e€ apxijs troGeow Kal kara Thy. 
Tov droBavdvtwy éxvypadiv, isws dv ts tyly exe cvyyvepnv 
piroripws Suakespévors. et S& rdvrwv aisxirTov Kal toAAfs ddogias 
TAjpn Kat Brardypias, Gp’ od peyaAns mpoodeirar Ta Tpdypara 
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And similar sentiments are expressed by Xenophon as 
to peace being in the estimation of mankind the greatest 
good.! 

As in the case of Greek writers, so amongst the 
Romans we not infrequently find denunciations of war,- 
and the insistence of the superiority of peace to war. 
Thus Silius Italicus emphasizes that peace is the best of 
all things given to mankind, and that one peace is 
better than innumerable triumphs— 


“‘ Pax optima rerum 
quas homini novisse datum est ; pax una triumphis 
innumeris potior.”’ ? 


And so Sallust says that the wise wage war for the sake 
of peace,—‘‘sapientes pacis causa bellum gerunt.”® 
Expressions to the same effect are found in the writings 
of others. 

Now if, judging from the warlike activity of the 
Greek and Roman peoples, they do not appear to have 
invariably preferred peace to war, nor to have always 
adopted the wise counsel of statesmen and philosophers, 
they, at all events, usually claimed justice for their wars, 
and were, if necessary, prepared to demonstrate that 
their proceedings were legitimate, and in accordance 
with accepted principles and general opinion, in obedi- 
ence to Hellenic law, the vouiua “EAAjvor, or the law of 
nations, the ius gentium, as the case may be. And so we 
find that the Greeks first, then the Romans—more par- 
ticularly the latter with their specialized fetial law—did 


\ much towards regularizing and humanizing the conduct 
of hostilities, that they redeemed the arbitrament of the 


sword from the customary excesses and brutalities, from 
the blood-thirsty rapacity of the oriental and other 
nations, whether predecessors or contemporaries, and 


1Xenoph. Hieron. ii. 7: avtixa yap ei pev eipyvn Soxet peya 
ayabov trois avOpwrois ecivat, tadtns éAdyuctov Tois Tupavvols 
pétertiv® ei O€ TOAEMOS pEeya KaKOV, TOUTOY TAEiOTOV [Epos OF TUPAVVOL 
/ 
PETEXOUCLY. 


2 Punica, Xi. 592. 3 Oratio ad Caes. I. 


SUBJECT-MATTER OF LAW OF WAR 179 


that they laid the solid foundations of an international “ 
law of war. 

The most important matters comprised in this law of Chief matters 
war relate to the recognition of certain valid grounds for ‘7 ne *™ % 
commencing hostilities ; to the declaration of war, and 
the necessary formal preliminaries ; various relaxations, 
including the granting of safe-conducts, the right of 
asylum, and the claims of suppliants; the right of the 
conqueror, and the occupation of enemy territory, and 
seizure of booty; the protection of temples, graves, and 
sacred objects generally ; the inviolability of certain 
individuals ; the burial of the dead; the conclusion of 
truces and armistices ; prisoners of war, their ransom 
and exchange ; spies; hostages; elements of neutraliza- 
tion and neutrality ; contraband; in maritime war, 
questions of commercial intercourse, blockade, embargo; 
and, finally, the formal and solemn conclusion of 
peace. 

It is by no means asserted or implied that in regard 
to all these questions an elaborate scientific code was in 
operation, or even in existence. But, it were no less 
than blind unreason and obstinate prejudice to condemn 
the rules that prevailed because, as a body, they were 
inferior to the systematized structure of provisions of 
modern States. 


Now we may proceed to consider the various grounds Grounds for 
for war. yest 
Even in the heroic epoch in Greece, no war was Regular _ 
undertaken without the belligerents’ alleging a definite Preliminaries 
cause considered by them as a valid and sufficient Wa sae 
justification therefor, and without their previously ; 
demanding reparation for injuries done or claims un- 
satisfied. The Romans invariably took scrupulous 
precautions to make sure that any particular war they 
were about to undertake was a ‘ just war,’ a iustum 
bellum. Iustum is here understood in the sense of the 
war being commenced and prosecuted in accordance 
with the necessary formalities required by the positive | 


Demand for 
satisfaction 
before 
declaring war. 


180 DEMAND FOR SATISFACTION 


law.! Sometimes, also, this term is employed in refer- 
ence to the justifiableness or operativeness of the 
alleged grounds, which had to be investigated and 
pronounced upon judicially by the fetials. Further, 
not only was a war required to be zustum, but also to be 
pium, that is in accordance with the sanctions of religion, 
and the express or implied commands of the gods.’ It 
has sometimes been held that iustum does not really 
refer to the formality of the declaration (éndictio), but 
refers to the alleged causa; and that pium, in contra- 
distinction to zustum, implies merely the ceremonies and 
formalities, and that it is practically equivalent to 
legitimum.? But the above considerations, together with 
the subsequent examination of the matters relating to 
the law of war, and especially the treatment of the fetial 
procedure,‘ will show that such a view is fundamentally 
erroneous. 

In every case the Romans, before declaring war, 
despatched envoys to the foreign countries, against 
which they had a grievance, with a formal demand in 
the name of the Roman government and people to 
make amends for any injuries inflicted, and to surrender 
the offending citizens. And only in case of refusal 
was a declaration of war pronounced. So that it may 


1Cf. Baviera, I/ dir. intern. dei Rom., loc. cit. p. 494: “ L’appel- 
lativo iustus nel linguaggio giuridico romano sta ad indicare che un 
rapporto o un atto é conforme al diritto positivo.” 


2Cf. the definition of ‘iustum bellum’ given by Osenbriiggen, 
De jure belli et pacis Rom, p. 23: “iustum bellum est quod suscipitur 
omnibus ex ordine perpetratis, quae usus et ritus postularent, bellum 
igitur iusto more inceptum.” 


3Cf Miiller-Jochmus, Gesch. des Volkerr. im Alter. p. 155: ‘Das 
justum bezog sich nicht... auf die Formalitat der indictio, sondern 
auf die causa, insofern nach der aequitas des Krieges gefragt wurde, 
wahrend das in seinem Gegensatz stehende pium nur auf das Cere- 
moniell ging und etwa dem legitimum entsprach. Gingen beide 
Worte auf die Férmlichkeiten, so musste es auffallen, dass sie so oft 
nutzlos neben einander stehen, schon aus der Rede des Fetialen, 
‘puro pioque duello,’ ergiebt sich aber der Sinn des justum, dass 
offenbar die Stelle des purum sonst vertritt.” 


4 See infra, chap. xxvi. 
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be said, especially in reference to the earlier portion of 
Roman history, that the criterion of the legitimacy of 
any particular war is represented in some such ex- 
pression as this—‘‘quum legatis totiens repetentibus 
res nec reddi nec satisfieri aequum censuissent’”’! (as 
ambassadors had so often demanded restitution, and 
they [7.e. the offending State] had not thought proper 
to make either reparation or apology). Cicero says 
that the laws and customs of war are religiously 
recorded in the fetial code of the Roman people, in 
pursuance of which no war is deemed to be ‘just’ or 
legitimate, unless it is duly declared after a formal 
demand for satisfaction has been made.” Again, he 
points out that Tullius Hostilius promulgated a law 
regulating wars which was to the effect, that to be just 
in itself the commencement must be sanctioned by the 
religious ceremonies of the fetial magistrates, and that 
every war not so declared should be regarded as unjust 
and impious.* 

The fetial proceedings had not at all an exclusively 
religious character (as the majority of writers appear to 
imagine). They possessed also—indeed, well-nigh 
equally—a political and a judicial nature,—in the one 
case, for example, when the fetials officiated as ambas- 
sadors for the purpose of setting forth their country’s | 
complaints, in the other, when they delivered their _ 
opinion respecting the validity or inadequacy of the | 
alleged cause of war. as 

Hence, one may readily understand the proneness of Roman wars 
patriotic writers like Livy to belaud constantly (of {3° '° °° 
course, more or less extravagantly) the justice of their 


I Liv. xxxvi. 3,—in reference to the Aetolians. 


*Cic. De of: i. 11. 36: “Ac belli quidem aequitas sanctissime 
fetiali populi Romani iure perscripta est. Ex quo intelligi potest 
nullum bellum esse iustum nisi quod aut rebus repetitis geratur aut 
denunciatum ante sit et indictum.” 


*Cic. De Repub. ii. 17: “ Sanxit fetiali religione, ut omne bellum, 
quod denunciatum indictumque non esset, id iniustum esse atque | 
impium iudicaretur.” 
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countrymen’s wars. Thus, in 169 B.c. Astymedes, a 
Rhodian envoy, is represented as having addressed the 
Roman senate thus: “... You are in truth the same 
Romans who boast that your wars are successful 
because they are just, who glory not so much in the 
issue of them, in that you conquer, as in the commence- 
ment of them, in that you do not undertake them 
without a just cause.” ! To the Romans, with their 
incessant exaltation of ‘justice’ and formality, the 
conception of conducting war ‘more latronum,’ in the 
manner of brigands, was repugnant. Just as their 
municipal law had its inserpellatio, its regular institution 
of proceedings, so their law of war had its preliminary 
repetitio rerum, or clarigatio, demand for redress. And, 
as has been pointed out in the earlier chapters, in the 
various belligerent relationships with all duly organized 
States Rome recognized equality and reciprocity of 
treatment; as, for example, in matters relating to the 
conclusion by generals of sponsiones and truces (indutiae), 
the concession of safe-conducts, the treatment of 
prisoners, the reduction of captives to slavery, ques- 
tions of postliminium, acquisition of booty, occupation 
of territory, and the like. 

The most usual grounds considered sufficient to 
justify the commencement of warlike operations were— 
violation of a treaty, desertion from an alliance or con- 
federation, offences committed against allies, violation 
of the sanctity of ambassadors, unjustifiable refusal to 
receive embassies, denial of neutrality, infringement of 
territorial rights (‘incursio hostilis’), desecration of 
sacred places, unjust refusal of deditio, or extradi- 
tion, of a person or persons guilty of these and other 
offences. 

The infringement of the substantive provisions of a 
formal treaty or of a truce or armistice furnished a just 
ground for war, or for a more vigorous renewal of it, 


1Liv. xlv. 22: “Vos estis Romani, qui ideo felicia bella vestra 
esse, quia iusta sint, prae vobis fertis; nec tam .exitu eorum, quod 
vincatis quam principiis, quod non sine causa suscipiatis, gloriamini.” 
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as the case may be. A war undertaken under these 
circumstances was regarded as a measure of punishment 
and retaliation, sanctioned both by positive and by 
divine law. Any one instigating or offering help to the 
violators of such engagements was considered guilty 
equally with them. Thus, the Carthaginians having 
taken possession of some transports under Cn. 
Octavius, that had been wrecked in the Bay of Carthage 
—a deliberate act on their part in contravention of a 
truce that had been made, 203 B.c.—Scipio despatched 
Lucius Sergius, Lucius Baebius, and Lucius Fabius to 
Carthage to remonstrate. After having had an audience 
of the senate there, they were introduced before the 
popular assembly, which they are represented as having 
addressed in these terms: ‘“‘ And what arguments will 
you use to move the pity of the victors for your mis- 
fortunes? You must needs expect to be debarred 
from all hope of mercy from gods and men alike by 
your perfidy and folly.” 

If a State abandoned without just cause and reason an Defection , 
alliance or a confederacy, the other allies or confederates omnes or 
claimed full justification to commence hostilities against league. 
the deserter. The fundamental principle involved was 
the violation of good faith, which had previously been 
guaranteed in all solemnity by the taking of the oath, 
and which was also sanctioned by the sacred law. 
Hence such conduct likewise brought down on the 
heads of the culprits the inevitable retribution of the 
gods. Thus in 359 B.c. when L. Annius, the Latin 
praetor, had uttered certain expressions in contempt of 
the divinity of the Roman Jupiter, in view of the 
frequent appeals made by the consuls to the gods as 
witnesses to their treaties, he was, as the story relates, 
overtaken by a fatal calamity; and, also, a terrific 
storm burst forth in the heavens during the invocation 


1Polyb, xv. 1: wotous 8¢ ypwpevor Adyous Tov ex TOV KpaTotVTwY 
€Xeov eriordoerOe mpds Tas eEavTav Tuudopas; TarNS EiKOS UpAas 

midos amokreac joer Oar Kai Tapa Gedy Kal map dvOpdrwv dia TV 
abeciav kat tiv aBovdriav. 
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made in reference to the violated compacts.1 After 
the Gaulish invasion, the treaty of Spurius Cassius with 
the Latins and the Hernicans was for some time either 
imperfectly observed or deliberately violated ; and of 
the various States that began to adopt a hostile attitude 
towards Rome, Praeneste was the most conspicuous. 
When the Praenestines were drawn up in the field and 
in view of the Romans, 379 B.c., the dictator, Titus 
Quinctius Cincinnatus, says Livy, invoked the aid of 
the gods in these words: ‘‘ Ye gods, witnesses of the 
treaty, assist us, and exact the penalty, due for your- 
selves having been violated, and for us who have been 
deceived through the appeal made to your divinity.” ? 
In 340 B.c., when Rome and Latium were in alliance, 
and jointly pressing upon the Volscians, the Campanians 
solicited the assistance of the former to defend them 
against the aggressions of the Samnites. At the direc- 
tion of the senate, the consul replied : ‘“‘ Campanians, 
the senate considers you deserving of aid. But it is 
meet that friendship be so established with you that no 
prior friendship and alliance be violated. The Samnites 
are united to us by compact ; therefore we are bound 
to refuse you arms against the Samnites, for to assist 
you would be a violation of duty, on the one hand, to 
the gods, and, on the other, to men. But we will, 
as divine law and human law require, despatch 
ambassadors to our allies and friends to entreat them 
that no violence be committed against you.” * In the 


1 Liv. vill. 6: “...exanimatum auctores quoniam non omnes sunt, 
mihi quoque in incerto relictum sit, sicut inter foederum ruptorum 
testationem ingenti fragore caeli procellam effusam ; nam et vera 
esse et apte ad repraesentandam iram deum ficta possunt.” 


2 Liv. vi. 29: “Adeste dii testes foederis et expetite poenas debitas 
simul vobis violatis nobisque per vestrum numen deceptis.”” 


3 Liv. vil. 31: auxilio vos, Campani, dignos censet senatus, sed 
ita vobiscum amicitiam institui par est, ne qua vetustior amicitia ac 
societas violetur. Samnites nobiscum foedere iuncti sunt. itaque 
arma deos prius quam homines violatura adversus Samnites vobis 
negamus; legatos, sicut fas iusque est, ad socios atque amicos precatum 
mittemus, ne qua vobis vis fiat.” 
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great war for the conquest of central Italy, the 
Romans crushed the Samnites in their fourth campaign, 
322 B.c., so completely that the latter observed: “It 
is not at all to be wondered at, if in an impious war, 
commenced in violation of a treaty, when the gods 
were, with justice, more incensed against them than 
were men, they succeeded in none of their undertakings. 
That war must accordingly be expiated and atoned for 
with a heavy penalty.”! The thirty ambassadors 
despatched to Scipio by Carthage, 202 B.c., were 
severely rebuked for their perfidy ; and it was pointed 
out to them that the numerous disasters they had 
suffered ought to teach them to believe in the existence 
of the gods, and in the obligation engendered by a 
solemn oath.? 

A serious injury wilfully committed against an ally 
was usually considered as an offence against that ally’s 
confederates, and so a just ground for war on the part 
of the latter. Penelope rebuking Antinous for com- 
passing the death of Telemachus, says: “Do you 
not remember how your father fled to this house in 
fear of the people, who were incensed against him 
for having joined some Taphian pirates, and plun- 
dered the Thesprotians, who were at peace with 
us?” In 340 B.c. envoys from Setia and Norba 
having come to Rome to announce the revolt of 
the Privernians and to complain of the damage inflicted 
by them, Caius Plautius at once marched against 


1Liv. villi. 39: “minime id mirum esse, si impio bello et contra 
foedus suscepto, infestioribus merito deis quam hominibus, nihil 
prospere agerent ; expiandum id bellum magna mercede luendumque 
esse.” —Cf. Liv. x. 39. 

*Liv. xxx. 37: “revocatis legatis et cum multa Castigatione 
perfidiae monitis, ut tot cladibus edocti tandem deos et iusiurandum 
esse crederent.”’ 

3 Odyss. xvi. 425-428 : 

°H ovx ofc@, dre Setpo rarip teds ikero pedywv, 
Sjnpov vmoddeious ; O1) yap KexoAdato Alyy, 
ovvexa Aniorhnpsiv exiomopevos Tadloo 

nKaxe Oeorpwtor's’ of 8 apiv apOpsor Foav. 
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Privernum.1. In 300 B.c., Rome, having made a 
compact with the Lucanians, sent envoys to the 
Samnites to demand their withdrawal from the terri- 
tory of the Roman allies.2 When the province of 
Macedonia fell by lot to Publius Sulpicius (202 B.c.), he 
proposed to the people that on account of the injuries 
and hostilities committed against the Athenians, 
who were allies of Rome, they should proclaim war 
against Philip.? In the following year the Athenians 
having put to death two Acarnanians for straying 
into their mysteries, the countrymen of the victims 
appealed for help to Philip who, as they were his 
faithful allies, permitted them to levy troops in 
Macedonia; and with these reinforcements they 
invaded Attica without a formal declaration of war. 
Accordingly, Athenian envoys were sent to Rome to 
report the attack made by Philip on an ancient ally of 
the Romans ; thereupon, the senate, in the following 
year, proposed to the comitia a declaration of war in 
consequence of this attack on a State in alliance with 
Rome. 

The furnishing of assistance to the enemy belligerent, 
or any other flagrant act of violation of neutrality, was 
naturally a cause of war. “Thus Demetrius, during his 
war against the Athenians, captured a ship which was 
loaded with wheat bound for Athens, and hanged the 
captain and pilot,—a measure, says Plutarch, which 
terrified other merchants so much that they avoided 
Athens, and a terrible famine followed there. But 


1 Liv. vill, r: “...cum Setini Norbanique Romam nuntii defec- 
tionis Privernatium cum querimoniis acceptae cladis venerunt....” 
—Cf. Liv. viii. 2, as to the Samnites requesting Rome that they 
should be allowed to wage war against the Sidicinians, who were 
never allies of the Roman people. 


2Liv. x. 12: “fetiales missi qui Samnitem decedere agro sociorum 
ac deducere exercitum finibus Lucanis iuberent.” 

8Liv. xxxi. 6: “...rogationem promulgavit, vellent iuberent 
Philippo regi Macedonibusque, qui sub regno eius essent, ob iniurias 
armaque illata sociis populi Romani bellum indici.” 


Che Ey, x kg 2 5 Plut. Demet. 33. 
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better examples of this principle may be cited. In 
356 B.c. the Faliscans having aided the Tarquinians 
who were at war with Rome were likewise considered 
enemies of the Roman people.!' Again, in 201 B.c. the 
Macedonian ambassadors endeavouring to assume an 
evasive attitude, as Livy says, were at once informed 
that the convention had been doubly violated by Philip, 
both by his insults and hostilities to the allies of the 
Roman people, and by his aiding their enemies with 
auxiliaries and money,—‘‘dupliciter ab eo foedus 
violatum, et quod sociis populi Romani iniurias fecerit 
ac bello armisque lacessiverit, et quod hostes auxiliis et 
pecunia iuverit.” ? Dredoans relates that the Cartha- 
ginians having landed in Sicily marched against Agri- 
gentum; but before this they had despatched an 
embassy to the Agrigentines, to invite them to unite 
with them as confederates, and, if they did not approve 
of that course, that they should, at least, remain neutral 
and enter into a compact of peace and amity with the 
Carthaginians. When both these offers were rejected, 
the latter forthwith pressed on the siege with all 
vigour.® 

A further ground for war, as involving a serious 
infringement of a well- Bross sel law amongst the 
ancient nations, was the violation of the sacred char- 
acter of ambassadors. Such phrases as ‘legatus iure 
gentium tutus,’ or equivalent expressions, emphasizing 
the protection afforded to diplomatic envoys in virtue 
of the law of nations, are frequently used by Roman 
writers. Thus Livy employs it in reference to Annius 


Liv. vii. 16: “ Falisci hostes exorti sais crimine, quod et cum 
‘Tarquiniensibus iuventus eorum militaverat. ...” 


2 Liv. xxx. 42. 

3 Diod. xili. 85: Kal mp@rov pev dare rethav m peo Bers ™pos Tovs 
"Axpayavrivous, agvovvres padiora pev TUppaxeiv avrois, el d€ py 
Y¢ yovxiav éxew Kal pidous elvan Kapxndoviors € ev eipyvn HEVOVTAS, 


ov mpordefapevov dé tov ev TH TOE Tors Adyous, EvOYs TA Tis 
ToAwopkias evypyéito. 


4 See vol. i. pp. 328 seg. 
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who, having obtained an audience of the senate in the 
Capitol, addressed Titus Manlius, and the senators, as 
though he had taken the Capitol by arms as a victor, 
and not as ‘an ambassador protected by the law of 
nations.”! The Veientians, by order of their king, 
Tolumnius, had put to death four Roman ambassadors 
who were sent to them to inquire about the defection 
of Fidenae, a Roman colony, to the Veientians. Hos- 
tilities were therefore commenced by Rome, and in the 
course of a battle in 436 B.c., Aulus Cornelius Cossus, 
a tribune of the soldiers, perceiving the approach of 
Tolumnius, rushed forth towards him with the exclama- 
tion: “Is this the breaker of human treaties, the 
violator of the law of nations? This victim | will now 
slay—if it is the wish of the gods that there should be 
anything sacred on earth—and I will offer him up to 
the shades of the ambassadors.”? Later, war was again 
made on the Veientians for their insolent treatment of 
a Roman embassy, that had been despatched to set forth 
certain grievances and demand restitution.? Again, in 
300 B.c., by the vote of the senate and resolution of 
the assembly of the people, war was declared against 
the Samnites owing to their threats to Roman envoys.* 

On the other hand, a refusal to surrender an 
ambassador who took part in hostilities and thus 
violated his neutrality, which was enjoined by the law 
of nations, furnished a valid ground for war.° 


A aye ville 5: 

2Liv. iv. 19: “hiccine est ruptor foederis humani violatorque 
gentium iuris? iam ego hanc mactatam victimam, si modo sancti 
quicquam in terris esse dii volunt, legatorum manibus dabo.” 

3 Liv. iv. 58: “‘Veiens bellum motum ob superbum responsum 
Veientis senatus, qui legatis repetentibus res, ni facesserent propere 
urbe finibusque, daturos quod Lars Tolumnius dedisset, responderi 
iussit.” 

4Liv. x. 12: “quibus obviam missi ab Samnitibus qui denun- 
tiarent, si quod adissent in Samnio concilium, haud inviolatos abituros. 
haec postquam audita sunt Romae, bellum Samnitibus et patres 
censuerunt et populus iussit.” 


5 Ch hiv, vi. and see val. opp, 341 waz: 
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An unjustifiable rejection of an embassy was likewise 
held to be a just cause for hostilities on the part of the 
injured State. 

Another obvious ground was the violation of terri- 
torial rights, ‘incursio hostilis.” More particularly in 
earlier times incursions were not infrequently made 
into neighbouring territories, for the purpose of com- 
mitting plunder, e.g. theft of flocks, capture of slaves, 
etc. And if due redress was refused, on a formal 
demand having been made, the injured community 
claimed the right to make war on the offending people, 
on the ground that the latter had expressly or 
tacitly sanctioned the depredations. Thus in 487 B.c., 
after Caius Aquilius and Titus Sicinius entered on the 
consulship, the senate sent ambassadors to the Hernici 
to demand of them, as of their friends and allies, such 
reparation as they were entitled to by their treaties ; for 
the commonwealth had been injured by them at the 
time of the invasion of the Volsci and the Aequi, by the 
robberies they had committed and the incursions they 
had made upon that portion of the Roman territory 
which adjoined theirs.2 The Volsinians having, along 
with the Salpinians, made an unprovoked incursion into 
Roman territory, war was declared against both nations, 
—‘ob quae Volsinienses Salpinatibus adiunctis superbia 
elati ultro agros Romanos incursavere. bellum inde 
duobus populis indictum.”* In 376 B.c. hostilities 
were directed against the Volscians on account of their 
incursions, which had been conducted after the fashion 
of bandits, ‘more latrocinii.’* In 352 B.c. the land 


PEE val.'i. p. 409. 

2Dion. Hal. viii. 64: ...mportov éeyndicato rperBeiav réppat 
pos "Epvixas alTHTOVT AY, ws Tra.po. pirwv KS Kat evo TOvowr, dikas 
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i Atay 7 popais THs Spopoton 
GUTOLS YS. 

Sova va 3. 

4Liv. vi. 31: “ populatio non illae vagae similis, quam Vulscus 
latrocinii more, discordiae hostium fretus et virtutem metuens, per 
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around the Roman Salinae (the salt-works that had 
been established by Ancus Martius near Rome) having 
been depopulated and plundered by the Caeritians, Titus 
Manlius, who had been nominated dictator, declared 
war against them by the order of the people and the 
sanction of the senate.’ Similarly, in the case of the 
consul Marcus Valerius against the Etrurians (300 B.c.).? 
And in 189 B.c. the Ligurians, on account of their 
poverty at home, as Livy observes, made frequent 
incursions into Roman territory ; hence this conduct 
was held a ground or cause for commencing war, “ vel 
materia belli vel causa.”® 

Again, the desecration of sacred places was, especially 
amongst the Greeks, considered a justifiable cause for 
taking up arms against the offenders. Thus the main 
reason of the Greek offensive war against the Persians 
was to exact vengeance for their profanation of sacred 
objects. The Athenians refused to make terms with 
Xerxes, and expressed their determination to avenge 
the destruction by him of their temples and images of 
gods and heroes.‘ 

The prevention of the peaceful passage of troops 
over the territory of a State (especially if it was 
an ally), when assurances had been given of their 


trepidationem raptim fecerat, sed ab iusto exercitu iusta ira facta... 
omnibus passim tectis agrorum vicisque etiam exustis, non arbore 
frugifera, non satis in spem frugum relictis, omni quae extra moenia 
fuit hominum pecudumque praeda abacta.” 


Liv. vil. 19: “cognitum est depopulatum agrum circa Romanos 
salinas praedaeque partem in Caeritum fines avectam et haud dubie 
luventutem eius populi inter praedatores fuisse... ex auctoritate 
patrum ac populi iussu Caeritibus bellum indixit.” 

2 Liv. x. 11: “neque illos novus consul vastandis agris urendisque 
tectis, cum passim non villae solum sed frequentes quoque vici incendiis 
fumarent, elicere ad certamen potuit.” 

3 Liv. xxxix. 1: “nec deerat unquam cum iis vel materia belli 
vel causa, quia propter domesticam inopiam vicinos agros incursabant.” 

* Herodot. vill. 144: TpOTa pev Kat peyurra, Tov Geay Ta. dydd- 
rae Kal TH otKnpara eprem pyr weve nie KaL TVYKEX wo pEVA, TOLL 
7peas dvayKaiws Exel TLLWPEELV és TO. peylora, paXrdXorv, nTreEp 6poAoyeev 
TO TAUT Eepyarapeven, 


VALID GROUNDS FOR WAR Igl 


refraining from all injurious acts, was occasionally con- 
sidered sufficient justification for commencing hostilities. 
Thus in 360 B.c. the consuls Caius Sulpicius and Caius 
Licinius Calvus conducted an army against the Her- 
nicans; and on the return of the troops the Tiburtians 
shut their gates against them, and refused to allow 
them to traverse their country. The Romans had had 
other grievances, but, says Livy, this refusal was the 
determining cause—the ‘ultima causa’—for the de- 
claration of war against the Tiburtian people, restitution 
having been previously demanded by the fetials.? 

The refusal, without sufficient reason, to surrender Refusal of 
(deditio) such individuals of a State as had committed “"*"™ 
any offence against a sovereign or his subjects was, in 
general, held to be a proper ground for making war.? 

From time to time various other causes were con- Other causes. 
sidered to be of sufficient weight for sanctioning the 
commencement of hostilities. Thus, on entering on 
the war with Demetrius, the Romans, says Polybius, 
looked out for a suitable opportunity and a decent 
pretext to justify them in the eyes of the world; for, 
indeed, they were quite rightly very careful on this 
point.’ 

This observation might, of course, be deemed a dis- 
paragement of Roman foreign policy and diplomatic 
methods. But, as the latter portion of the historian’s 
remark indicates, and as he has testified again and 
again, Roman war was well regularized, and was not 
waged without provocation after the manner of robbers 
and bandits, ‘more latronum.’ Sometimes, no doubt, 
the causes alleged were perhaps of a somewhat feeble 


1 Liv. vii. 9: “revertentibus inde eis Tiburtes portas clausere. ea 
ultima causa fuit, cum multae ante querimoniae ultro citroque 
lactatae essent, cur per fetiales rebus repetitis bellum Tiburti populo 
indiceretur.” 


2 See vol. i. pp. 358 seg., on extradition. 


3Polyb. xxxvi. 2: ...Kaipody é(jtovv émiTpdecov Kal mpddaciw 
EVTXHPOVA Tpos TOUS EKTOS. TOAY yap 8) TovTOV TOU pépovs eppdv- 
tifov ‘Pwpator, KaA@s ppovovvres. 
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character ; but is indisputable that, on the whole, the 
Romans, in this respect, made a remarkable advance on 
all previous and contemporary practice. 


Speaking generally, warlike relationships were not 
established for the purpose of wantonly destroying 
those against whom grievances were alleged,! or for 
taking possession of their lands and goods on account 
of some trivial or trumpery charge. The real aim of 
war was to effect a reparation, previously denied, of 
some serious injury that had without reason been 
inflicted, or to exact the due expiation of a wrong 
conformably to divine injunctions. Thus Xenophon 
exhorted his men to have regard to moderation and 
honour, and not to plunder any city that was not 
in any way guilty of offences against them.2 The 
purpose, declares Polybius, with which good men 
make war is not to destroy and annihilate the wrong- 
doers, but to reform and alter the wrongful acts; 
nor is it their object to involve the innocent in 
the destruction of the guilty,—ov yap én’ amwdela 
def Kal a avicu@ Tots ayvoijcact roNeuey Tous aryabous 
avopas, GAN’ él dro pOacet Kat petabéece: TeV [LAP THUEVOV, 
Quve TUVAVAL ELV Ta pnoev AdlKOUYTA TOS HOLKHKOTLY... .? 
The same doctrine had long before been affirmed 
by Plato. Thus in the Repud/ic, where Socrates and 
Glaucon discuss what acts ought to be forbidden in 
warfare, but distinguish, however, between war against 
Hellenes and that against barbarians, Socrates suggests 
that the quarrel, at least with Greeks, ought to be 


' conducted solely with a view to reconciliation; that 


friendly correction ought to be the rule, not enslave- 
ment or destruction of the enemy. ‘‘ And as they are 
Hellenes themselves they will not devastate Hellas, nor 


1Cf. Polyb. v. 115 xviii. 37, where the historian relates the observa- 
tion of Flamininus that it was not the way of Rome utterly to destroy 
those with whom she was at open war. 

2 Xenoph. Azad, vil. 1. 29.—Cf. Cyrop. vil. 1. 41. 

Sv snmle 
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will they burn houses, nor ever suppose that the whole 
population of a city—men, women, and children—are 
equally their enemies, for they know that the guilt of 
war is always confined to a few persons and that the 
many are their friends. And for all these reasons 
they will be unwilling to waste their lands and raze 
their houses ; their enmity to them will only last until 
the many innocent sufferers have compelled the guilty 
few to give satisfaction.” ! 

Only regular warfare waged with the object above 
described was considered legitimate, and under the 
protection of the gods. Sacred law prohibited the 
violation of peace without sufficient cause, or the com- 
mencement of hostilities against the adversary without 
the proper formalities and systematic procedure relating 
to the rerum repetitio (demand for redress) and indictio 
(actual declaration). Frequent mention of this principle 
is found in the ancient writers. Thus Livy again and 
again observes that law and religion alike forbid the 
proclamation of war and the leading of armies against 
a nation before sending the fetial ambassadors to state 
the complaints and demand reparation,—“ ne confestim 
bellum indiceretur neve exercitus mitteretur, religio 
obstitit ; fetiales prius mittendos ad res repetendas 


»9 


censuere.”? And even in pre-historic times in Greece, 


Legitimate 
warfare 
demanded by 
human and 
divine law. ; 


as, for example, in reference to the great wars against 


Troy and against Thebes, legendary accounts often 
mention the conducting of international negotiations, 
and the formal despatch of embassies (for instance, 
Odysseus sent by Helen,? and Tydeus sent by the 


' Repub. v. 471A: OV8 apa tHv “EAXada “EXAnves dvtes Kepotorr, 
Ovoe OlKHTELS EuTpHTovo.y, ove OporoyjTovot ev Exdory TOA 
TavTas €xOpovds avtois civar, kat avdpas Kal yuvatkas Kal raidas, aAN 
oXLyous del €X9povs TOUS aitious Tis Sapopas. Kal Oud TATA TaVTO. 

ovre TV yay eOeAnoover ke(pew aiTav, as pidrwov Tov ToAXAOV, ovTE 
oixias dvar pemeLy” GAA péex pe TobTou TouoovTae Tiv Ovapopay, MEX pt 
o8 av ot aittvoe dvayKar dao bro TOV dvattiov ddyotvTwy Sovvas 
Sixnv. (The English passage in the text is from Jowett’s translation.) 
2TiV. %45.—-Chil. 24/3 v.30 5 1x. 45. 
3 Tliad, ill. 205. 
II. N 
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Achaeans to Thebes') to obtain satisfaction for injuries 
prior to declaring war. 

The Lacedaemonian ambassadors having arrived in 
Athens. in 425 B.c., thus addressed the Athenians: 
“ We think that great enmities are most effectually 
reconciled, not when one party seeks revenge and, 
getting a decided superiority, binds his adversary by 
enforced oaths and makes a treaty with him on unequal 
terms, but when, having in his power to do all this, he 
from a generous and equitable feeling overcomes his re- 
sentment, and by the moderation of his terms surprises 
his adversary, who, having suffered no violence at his 
hands, is bound to recompense his generosity not with 
evil but with good, and who, therefore, from a sense of 
honour, is more likely to keep his word.” ? Similarly, at 
the congress of Tempe, 197 B.c., held to discuss terms 
of peace between Rome and Philip, Flamininus empha- 
sized that it was not the way of the Romans utterly to 
destroy those against whom they had made open war ;3 
and in proof of his assertion he instanced the war with 
Hannibal and the Carthaginians who, though they had 
offered his country the greatest provocation, and were 
subsequently at the mercy of Rome, were not subjected 
to extreme measures. For his part, he was averse from 
all irreconcilable hostility ; he had never entertained the 
idea that there was any necessity to wage an inexpiable 
war against Philip. Brave men when actually engaged 
in open hostilities should, of course, be terrible and full 
of fire; when beaten, they ought to be undaunted and 
courageous; but, on the other hand, moderate, placable, 
and humane in the hour of victory,—vcovras ye may 
[eT plous Kal T pacts Kal prarOparovs.* And Cicero de- 
clares that just as the penal law of a municipality ought 
to be impartially adjusted to the enormity of the crimes 
committed by citizens,> so war as a means of obtaining 


1 Thad. iv. 384; v. 803.—Cf. x. 285; xi. 139. 
* Thue. iv. 19. 3 Polyb. xviii. 37. 
4 [bid. ' Cie, De' deg. 11. 20. 
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restitution for the offences of foreign States, in order to 
be just, should be really necessary, based on good and 
sufficient grounds, and commenced and prosecuted in 
due order.! 

In the later history of Rome, when a certain Decline in later 
degeneration was fast invading both public and private ae 
life, less attention was paid to the various considerations 
and requirements of practice which rendered the com- 
mencement and prosecution of war strictly legitimate ; 
the earlier forcible reasons and solemn proceedings 
were being superseded by fictions and presumptions, 
not infrequently involving a mere display of superficial 
legality. From time to time more or less paltry pre- 
texts, that would have been spurned by the high-minded 
senate of old, were seized upon as reasons for proclaiming 
hostilities. 

It was mentioned above that even with regard to an Law of war 
ideal Greek State, as constructed by the philosophic 3ry,toy 
imagination of Plato, a distinction was drawn between communities. 
the treatment of Bieiienes and that of barbarians. The 
rule and principles of war were considered both in 
Hellas and in Rome to be applicable only to civilized 
sovereign States, properly organized, and enjoying a 
regular constitution ; and not to conglomerations of 
individuals living together in an irregular and precarious 
association. Rome did not regard as being within the 
comity of nations such fortuitous gatherings of people, 
but only those who were organized on a civilized basis, 
and governed, with a view to the general good, by a 
ty constructed system of law ;—in Cicero’s words: 

‘omnis hominum coetus quoque modo congregatus 
sed coetus multitudinis iuris consensu et utilitatis 
commune consociatus.”? Hence barbarians, savage’ 
tribes, bands of robbers and pirates, and the like, were 
Bebarred from the benefits and relaxations established 
by international law and custom. They were as much 
exempted from the Greek voéuua “EAXjvwv, as they were 


Bic Dr of. 1. U1. Cie. De rep. 1.25). 
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from the Roman ius fetiale, ius belli et pacis, or ius gentium 
Aristotle declared the identity of barbarism and slavery, 
referring to the phrase of Euripides that it was fitting 
for Greeks to rule barbarians,—‘ BapBapwv 0 “EXAnvas 
apxew eikos, ws TavTo dice PBapBapov Kat dovdov ov. 
And in the same way, at the Panaetolium (the assembly 
of the Aetolians) one of Philip’s ambassadors, in the 
course of a speech on the question of foreigners obtain- 
ing a footing in the country, observed that with barbarians 
all Greeks wage ceaseless war, not merely on account of 
causes which change with the times, but of necessity,— 
‘““cum alienigenis, cum barbaris aeternum omnibus 
Graecis bellum est eritque, natura enim quae perpetua 
est, non mutabilibus causis hostes sunt.” 3 
Further—and here is seen a_ difference from 
modern practice—every individual of the enemy State, 
and frequently, too, of its allies, was considered to be 
necessarily vested with enemy character. Nowadays, 
relationships of hostility are not strictly held to exist 
indiscriminately between the individuals belonging to 
the combatant States ; but certain salutary distinctions 
have been introduced in regard to the civil and 
military aspects of war.t War is now conceived 
to be carried on only between States gua States ; 
though this doctrine did not obtain in the Middle 
Ages, or even in the time of Grotius.’ In laying 
down the provisions for his humane, enlightened, and 
eminently just Republic, Plato says: ‘“ Every man 
should regard the friend and enemy of the State as his 


1QOn the relationships between the ius fetiale, ius belli, and ius 
gentium, see vol. i. pp. 94, 96 seg. 

* Polit. i. 1. 5.—The first portion of the quotation is from Eurip. 
Iph. in Aul, 1400, 

Say 2 a0KK1, 20 

4 Cf. the present writer’s Effect of War on Contracts, etc. (London, 
1909), pp. 27 seg. 

5 Cf. De jure belli et pacis, iii. 3. 9: “ Indictum autem bellum ei qui 
imperium in populo summum habet, simul indictum censetur omnibus 
eius non subditis tantum, sed et qui se socios adiuncturi sunt, ut qui 
accessio sint ipsius....” 
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own friend and enemy ; and if any one makes peace or 
war with another on his own account, and without the 
authority of the State, he, like the receiver of the exile, 
shall undergo the penalty of death. And if any fraction 
of the city declare war or peace against any, the generals 
shall indict the authors of this proceeding, and if they 
are convicted death shall be the penalty.” 


A public declaration of war must precede the actual 
commencement of hostilities. This appears to have 
been the rule also amongst the ancient Chinese, as well 
as the Hebrews.2 Herodotus refers to the Greek 
custom of duly declaring war before beginning 
belligerent operations,—é7reap yap GAAyAoITL TOAEMOV 
Tpocimwot...uaxovra.® The Corcyraeans proposed to 
the Corinthians to submit their difference to arbitration ; 
the offer was refused, and the Corinthians decided on 
war ; and, accordingly, they first despatched a herald to 
the enemy to make an announcement to this effect,— 
Tpomeunavres KnuKa 7 pOTEpov TONEMOV Tpoepouvra. .. .4 
Before laying siege to Epidamnus the Corcyraeans 
made proclamation that any Epidamnian who chose, 
and the foreigners, might leave the city in safety, but 
that all who remained would be treated as enemies,— 
T™ Poel Tov "Exiauviey Te Tov BovXopmevoy Kat Tovs E€vous 
amrabeis amiévat, ef O€ un, WS TOAEMLOLS Xpicacba.5 Similarly 


* Laws, xii. 955: Tov adrov didov re cai éyOpdv vopuléro ras 
TH Tore, éav S€ Tis iSia rovfrar zpds Tivas eipivyv 7) wédepov 
dvev Tov Kowvod, Odvatos éotw Kal ToiTw (npia. éav dé TH pEpos 
Tis TOAcws cipyvyv i] méAEuov mpds Tivas éavT@ Torfrat, Tos 
aitious ot oTparnyot TavTys THs mpdgews cioaydsvTwv Eis dukacTipLov, 
oprdvre dé Odvatos éorw SiKn. 

“Thus Miiller-Jochmus, op. cit. p. 71, points out that the ancient 
Israelites engaged in war either in conformity with divine command, 
or on their own account for purposes of territorial extension; and 
adds that in each case belligerent operations were first heralded by a 
proclamation,—“ in beiden Fallen ging dem Ausbruch des Krieges 
eine Declaration voraus ...” (referring to Deut. xxx. 10; and Maimo- 
nides, Halach Melakim, c. vi.). 

3 Herodot. vii. g. 2. *'Thuc. i. 29.—Cf. ibid. 1. 131 3 vi. §0. 

* Thue: 1. 26, 
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in Rome the practice of making a previous proclama- 
tion was still more firmly established.’ 

In spite of the universal recognition of this principle 
there were, of course, cases of its infringement. The 
Spartans not infrequently omitted such previous notifi- 
cation. Thus Pausanias says, in reference to their 
designs on Messenia, that they neither declared war 
by herald, nor openly renounced their friendship.2 But 
when Sparta in her turn was attacked by Pyrrhus 
without his making any declaration, the Lacedaemonian 
envoys, fully recognizing the obligation, remonstrated 
with him. His reply was: ‘‘We know well that 
neither do you Spartans tell any one beforehand what 
you mean to do.’”’® 

Under certain circumstances it was held that declara- 
tion could justifiably be dispensed with ; as, for example, 
in the case of commencing operations or self-defence 
when a sudden and violent attack was made bya foreign 
nation, or when that nation had already been committing 
various acts of open hostility. In 191 B.c., Mantius 
Acilius, the consul, was directed by the senate to consult 
the college of fetials as to whether a declaration of war 
should be made to Antiochus in person, or whether 
it would suffice to notify it at some garrison town ; 
further, whether a separate announcement should be 
made to the Aetolians, and whether their alliance and 
friendship ought not to be renounced prior to declaring 
war. The fetials replied that, under the circumstances, 
war could be legitimately proclaimed at one of the 


1Cf. Cic. De rep. ii. 17 (referring to the institution of Tullus 
Hostilius) : e Fecitque idem et saepsit de manibiis comitium et 
curiam, constituitque ius quo bella indicerentur, quod per se iustissime 
inventum sanxit fetiali religione, ut omne bellum, quod denuntiatum 
indictumque non esset, id iniustum esse atque inpium iudicaretur.” 
See infra, chap. xxvi. as to the fetial sega 

* Pausan, Ia Ger Se Aaxedarporveor d€ ovTe Knpvka amoatéAXAovct 
mpoepovvta Meconviors 16Xepov, ovTe ieteikcatold sl THY pes 

2 Plut. Pyrrhus, oon: eykahovyTov d€ TOV m peo Bev, OTL pr) Karay- 
1G mo Aepov eLevijvoXe Tpos adtovs, dX’ odd dpas, epy, Tos 
Lraptiatas iopev 6 Te av perAAnte morety ErTEpors TpoA€yovTas. 
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king’s garrisons ; and that, in respect of the Aetolians, 
friendship had already been renounced by their own 
conduct, in refusing to make either restitution or 
apology when the Roman ambassadors had set forth 
their country’s grievances. For, the fetials held, the 
Aetolians had by their own act made a declaration of 
war against themselves, when they seized by force 
Demetrias, a city in alliance with Rome, when they 
laid siege to Chalcis, and brought Antiochus into Europe 
to make war on the Romans.* 

Again, the notification could be omitted in the case of 
war against an improperly organized people, or against 
a nation deprived of independence and freedom, on the 
ground that legal equality could not obtain in the 
absence of juridical personality ; and in neither of these 
cases did the Romans admit such personality,—that 
is, so far as the family of nations was concerned. The 
Digest contains a specific provision defining a ‘free 
State.’ > 

Further, previous declaration was naturally unneces- 
sary in the event of a civil war.’ 


1 Liv. xxxvi. 3: “Consul deinde M. Acilius ex senatus consulto ad 
collegium fetialium retulit, ipsine utique regi Antiocho indiceretur 
bellum, an satis esset ad praesidium aliquod eius nuntiari ; et num 
Aetolis quoque separatim indici iuberent bellum, et num prius 
societas et amicitia eis renuntianda esset quam bellum indicendum. 
Fetiales responderunt, iam ante sese, quum de Philippo consulerentur, 
decrevisse nihil referre, ipsi coram an ad praesidium nuntiaretur ; 
amicitiam renuntiatam videri, quum legatis toties repetentibus res 
nec reddi nec satisfieri aequum censuissent ; Aetolos ultro sibi bellum 
indixisse, quum Demetriadem, sociorum urbem, per vim occupassent, 
Chalcidem terra marique oppugnatum issent, regem Antiochum in 
Europam ad bellum populo Romano inferendum traduxissent.” 


2 Dig. xlix. 15. 7. 1: “Liber autem populus est is, qui nullius 
alterius populi potestati est subiectus ; sive is foederatus est item, 
sive aequo foedere in amicitiam venit sive foedere comprehensum est, 
ut is populus alterius populi maiestatem comiter conservaret. hoc 
enim adicitur, ut intellegatur alterum populum superiorem esse, non 
ut intelligatur alterum non esse liberum.” 

8 Dig, xlix. 15. 21. 1: “In civilibus dissensionibus quamvis saepe 
per eas Respublica laedatur, non tamen in exitium Reipublicae con- 
tenditur ; qui in alterutras partes discedent, vice hostium non sunt.” 
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It was suggested above that the izzerpellatio, the 
private suit of Roman jurisprudence, was in many 
respects analogous to the rerum repetitio of international 
law. There were, indeed, striking resemblances 
between the formal proceedings preliminary to war 
and the ordinary actions at law. Gaius, after enumer- 
ating five forms of statute-process! (/egis actiones)— 
namely, sacramentum (stake or deposit), sudicis postulatio 
(demanding a iudex), condicto (formal notice), manus 
iniectio (arrest), pignoris capio (distress)—describes the 
ceremony of sacramen.um, in which may be distinguished 
three stages: firstly, an oral pleading ; secondly, trial 
by battle ; and, finally, submission to peaceful adjudica- 
tion. As to condictio, he points out that the word 
condicere in earlier Latin was equivalent to denuntiare 
(to give notice), and that therefore the action was 
appropriately termed, as the plaintiff used to give notice 
to the defendant to appear before the praetor on the 
thirtieth day ;* but later the term was applied to a 
personal action, claiming the right to property, ‘ dari 
nobis oportere.’® Originally both manus iniectio and 
pignoris capio were forms of self-redress ;* and manus 
iniectio might be resorted to by the plaintiff in the case 
of a judgment debt, manifest theft, resistance to 
summons before the magistrate (im ius vocatio), for- 
feiture of the condition of the solemn contract of 
nexum. 

And so we find in the various preliminaries to war, 
first, the rerum repetitio, or clarigatio, the demand for 
reparation, with an interval of thirty-three days given 
to the offending nation for reply; then, in case of 
refusal, deliberations in Rome as to whether the reasons 
thereof (if any were advanced) were adequate, and 
whether the grievance justified the commencement of 
hostilities,—in which case, of course, Rome was 
necessarily in the position both of a party to, and judge 


Inst. iv. 12. 2 Inst. iv. 18. 3 Ibid. 


+Cf, Ovid. Amor. ii. 5. 30: “ Iniiciam dominas in mea iura manus.” 
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of, its own cause; and, finally, the indictio, condictio, or 
denuntiatio belli, the formal declaration of war, notifying 
the determination to resort to forcible measures of 
self-redress. 

As to further similarities of a minor character, may 
be mentioned the somewhat analogous expressions, 
‘ius peragere’ of the statute-process, and ‘postulata 
peragere’ to denote the claims set forth by the fetials. 
Again, in the deliberations of the senate use was made 
of such characteristic expressions as dari, solvi, fieri 
oportere, and condicere, as in the phrase, ‘Quarum rerum 
litium causa condixit pater patratus...’;1 and in the 
actual declaration of war, the formula used? was, in its 
intrinsic significance, somewhat similar to that recited 
in the civil manus iniectio,— ... quod tu mihi iudicatus 
[or damnatus]| es... quandoc non solvisti, ob eam rem 
7 manum inicio....°* And further, just’ as in’ the 
sacramentum, the claimant covered with his spear or 
wand the slave or thing over which he claimed 
dominion,* so the beginning of hostile relationships was 
symbolized by hurling a spear on the territory of the 
offending State.* 

It must be at once pointed out that in spite of these This analogy 
various resemblances, it is not intended here to press Prected too far. 
the comparison too far; nor is it implied that the 
international proceedings were directly or consciously 
modelled on the civil process, or that their institution 
is of a later date than that of the private procedure. 
There is no doubt that in the more ancient times in 
Rome, there was such a close affinity between the two 
systems that no clear and definite line of demarcation 
between them was discernible. Indeed, writers like 
Danz go so far as to assert their identity, practically 
speaking, on the ground that the same forms were 


1 Liv. i. 32.—See under fetials, infra, chap. xxvi. 
"Cf Liv. i. 32; and see infra, chap. xxvi. 
3 Gaius, iv. 21. + Gaius, iv. 16. 


a Liv, 1532.5, and see ixjra, chap. xxvi. 
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adopted in international and private relationships, that 
international law and private jurisprudence constantly 
borrowed from each other the formalities of procedure.’ 
But with respect to the izdictio belli and the iniectio 
manus, for example, he draws too rigorous a parallelism, 
which is described—too severely, perhaps—by Fusinato 
as artificial and erroneous,—“artifizioso ed erroneo.” * 
It is curious how writers, investigating the origin of 
forms and institutions, evince a seemingly insuperable 
tendency to rush to extremes: either to identify too 
readily certain systems on account of their containing 
sundry common elements, or to regard them as 
disparate and unconnected, as a result of seizing on this 
or that difference exclusively, and exaggerating its 
importance. 


1Danz, Der sacrale Schutz..., p. 179: “Es ist eine bekaunte 
und unbestrittene Thatsache, dass dffentlicher und privater Rechts- 
verkehr in 4ltester Zeit sich in Rom wesentlich in denselben Formen 
bewegten. Und so bedienen sich bei vélkerrechtlichen Streitigkeiten 
die Romer der Formen ihres Privatrechts und verwenden umgekehrt 
die Formen des internationalen Verkehrs auch fiir ihren privaten 
Rechtsverkehr. Privatrecht und oftentliches Recht haben sich eben 
nach Innen und Aussen in Altester Zeit nicht geschieden.” 


DA feziah .. «, Joc, ci, ps $20. 


CHAPTER XXII 
WAR: GENERAL PRACTICE—RELAXATIONS 


As to the practices in war in the ancient East, it is, on War practices 
the whole, a monotonous story of unrestrained cruelty, es 
ferocity, barbaric treatment, and entire disregard of 
all considerations, save the attainment of the belli- 
gerents’ object by whatever means could be resorted 
to. Here and there, however, we find deviations 
from this general practice, and various humane relaxa- 
tions, which, honourably distinguishing the exceptional 
cases, serve but to emphasize the usual oriental 
savagery. 
The Assyrians, the Phoenicians, and the Egyptians The Assyrians, 
were given to treachery, inhuman passion, destruction “* 
of every thing and every living being in their way, 
whether or not the victims took part in the wars against 
them. Ptolemy Lathyrus, for example, overran the 
territory of Judaea, strangled Jewish women and children, 
and boiled them in cauldrons, thus securing for his 
country a reputation for cannibalism.? 
Amongst the Hebrews there was at times a similar The Hebrews. 
practice of undiscriminating slaughter, and seizure of 
lands, which were considered to be by divine decree 
destined for the favoured conquerors. Their deeds 
of blood were conceived to be a religious duty to- 
wards God, a fulfilment of the divine judgment; as 
Bluntschli says: ‘Diese entsetzliche Blutthat wurde 
wie eine religidse Pflicht gegen Gott, wie ein Vollzug 


1 Josephus, Antig. xii, 103 xiii, 6, 12. 
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des géttlichen Strafgerichts angesehen.”! But from 
time to time they manifested conspicuous moderation 
and even remarkable generosity.2, Thus the humane 
conduct of the patriarch Abraham has been pointed 
out, inasmuch as he refused to take possession of the 
booty which victory over the king of Sodom duly 
assigned to him, and to enrich himself at the expense 
of the latter.? 

Similarly in ancient China extreme cruelty and 
brutality obtained; but occasionally there were likewise 
prominent instances of mercy and generosity. ‘ We 
find an invading chief enjoining, under penalty of 
death, respect for the very trees that overshadow the 
tomb of a philosopher, and at the same time setting a 
price on the head of a rival prince.’’4 

As to the Hindoos, the code of Manu? established 
striking relaxations. The Hindoo warrior was for- 
bidden to use poisoned arrows, to put to death the 
suppliant, the enemy who surrenders as a prisoner, 
disarmed or defenceless persons, labourers in the field, 
or to devastate plantations and land under cultivation. °® 
These rules, however, were—to judge from the native 
epics and narratives of warlike operations—frequently 


lJ. C. Bluntschli, Das Beuterecht im Krieg und das Seebeuterecht 
inbesondere (Nordlingen, 1878), p. 12. 

*Ibid. p. 12: “Zuweilen regten sich auch unter den Juden 
menschlichere Gedanken.” 

3 Gen, xiv. 21-23.—Thus when the king of Sodom appealed to 
him to liberate the prisoners and to retain everything else, the 
patriarch declared “‘that from the very woof thread unto the shoe 
latchet, I will not take of anything that are thine, lest thou say, I 
have enriched Abram.” 

4 Martin, Traces of int. law in ancient China, loc. cit. p. 74. 

5 Cf. for example, vii. 91, 92. 

6Cf. Haelschner, De jure gentium quale fuerit apud gentes orientis 
(Halae, 1842), p. 35: ‘“‘Cavent ne milites vel sanguinolentis 
dentatis sagittis vel armis veneno imbutis et ignivomis utantur, ne, 
qui ex curru pugnent, pedites aggrediantur, ne quis misericordiam 
petentem vel se in fidem hostis permittentem vel dormientem, vel 
eum qui loricam perdiderit, vel graviter saucium, vel cuius arma 
rupta sint, interficiat.” 
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violated. Besides, they were held to apply only to 
kindred races, and not to the ‘barbarian’ aliens. 
Laurent, who manifests too ready a disposition to see 
little but evil in the early non-Christian nations, says 
that the laws of Manu savour of a profound Machia- 
vellianism,—“ sans doute aussi, les lois de Manou 
respirent un machiavélisme profond.”! It would seem, 
in the eyes of this writer, that a nation or society which 
falls in practice below its idealistic theory is to be con- 
demned beyond redemption. 

Persia is an example of constant devotion to pillage, Persia. 
destruction, and massacre. Herodotus relates that 
when Darius took Babylon he not only demolished the 
walls, and bore away all the gates, but he impaled some 
three thousand of the most distinguished inhabitants.? 
And Xerxes even surpassed the conduct of his pre- 
decessor; he went so far, says the same historian, as 
to violate the customary respect due to the dead by 
ordering the head of Leonidas to be cut off, and fixed 
on a pole® Though this act merited the severest 
condemnation, Herodotus declares, however, that, as a 
rule, the Persians were wont to honour men who had 
shown bravery in war,—éret Tiymav madiora vouiCovor TeV 
ey olda avOparwv Tlépoa avOpas ayaBous Ta ToNeua. 4 
Again, in Greece Xerxes ravaged the country, burned 
down numerous cities, plundered temples, violated 
women.® Several centuries later, the Persians, under 
Sapor, in their hostilities against the Romans, exhibited 
no less fury and inhumanity than their forefathers had 
done. After the defeat of the emperor Valerian at 
Edessa, a.p. 260, Sapor overran Syria, Cilicia, and 
Cappadocia, and ordered a general massacre at Caesarea. 
Roman prisoners were subjected to every form of 
relentless cruelty. ‘We are told,” writes Gibbon, 
‘that Valerian, in chains, but invested with the imperial 


1 Hist. du dr. des gens, vol. i. pp. 124 seq. 
? Herodot. iii. 159. 3 [bid. vil. 238. 
4 Tbid. 5 [bid. viii. 33.—CE. vill. 50. 
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purple, was exposed to the multitude, a constant 
spectacle of fallen greatness; and that whenever the 
Persian monarch mounted on horseback, he placed his 
foot on the neck of a Roman emperor.... When 
Valerian sunk under the weight of shame and orief, 
his skin, stuffed with straw, and formed into the like- 
ness of a human figure, was preserved for ages in the 
most celebrated temple of Persia.”! Probably this 
report, as Gibbon points out, is based on fictitious 
stories; though the act in question was certainly in 
keeping with the general war practices of the Persians. 
Still later, in a.p. 359, a Persian monarch crucified 
Roman captives, treacherously seized Arsaces, the 
Armenian king, blinded and tortured him.? 

The Macedonians were no exception to the rule. 
Alexander’s wars form a narrative of pillage and con- 
flagration, putting to death prisoners, women, and 
children, and the sick.* As Plutarch says, he con- 
sidered war a distraction or pastime. Antigonus 
reproved a sophist who was reading to him certain 
passages on justice; what was justice to him (he | 
exclaimed), whose business it was to take possession 
of the cities of others ? 5 

The Carthaginian war practices were likewise char- 
acterized by unremitting ferocity and inhumanity. 
The ‘crudelitas’ of Hannibal was a byword with the 
Romans.° Livy says (no doubt with some exaggera- 
tion) that his soldiers, who were savage and ferocious 
by nature, were made still more so by their general’s 
orders to form bridges and works with heaps of human 
bodies, and by his teaching them to live on human 


1 Decline and fall of the Roman Empire, c. x. in fin. 

2Amm. Marcell. xix. g; xxvii. 12. 

3 Arrian, iv. v. vi. passim ; Diodor. xvii. 102, 104. 

*Plut. dlex. 72: Tov de révOous rapnyopia TO Tokeuw Ypwpevos 
domep ext Ojpav Kai Kvvyyeriav avOpdruwv eénrAGe.... 

°Plut. De Alex. Fort. i. 9: aBédrepos et, eimev, ds OpOv pe Tas 
adAXotpias toAas TUmTovTa A€yers wept SiKacocvvys. 

6Cf Livoxki. 13, 14; Euttop: tii. 11 
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flesh.! ‘Punica fides’ (Carthaginian faith) became 
proverbial for faithlessness and treachery.” When 
Regulus invaded Africa in 256 B.c. the Carthaginians 
far surpassed his stern measures by their immolation of 
human victims, and by other odious atrocities.* ‘Their 
ferocious conduct in the Sicilian war has been recorded ; 
in Agrigentum, men were dragged from the temples 
and put to death.‘ 


Now as to the general practice of war in Hellas. war practices 
Here we find remarkable oscillations of warlike policy." ""* 
Brutal treatment and noble generous conduct are 
manifested at the same epoch, in the same war, and 
apparently under similar circumstances. At times we 
hear of proceedings which testify to the intellectual and 
artistic temperament of the Greeks; at other times, we 
read narratives which emphasize the fundamental cruelty 
and disregard of human claims prevalent amongst the 
ancient races when at war with each other. 

In Homer, the antagonism between Hellenes and In Homeric 
barbarians, which later furnished a radical discrimina- “"~ 
tion, is scarcely manifested. The will of the gods 
played an important part. They urged on their votaries 
more out of passion than justice. No revenge could 
be terrible enough for offences committed against the 
national gods, or for acts of treachery against a city. 
Hostilities for the most part assumed the form of 
indiscriminate brigandage, and were but rarely con- 
ducted with a view to achieving regular conquests, and 


1Liv. xxiii, 5: “hunc natura et moribus immitem ferumque 
insuper dux ipse efferavit pontibus ac molibus ex humanorum 
corporum strue faciendis, et quod proloqui etiam piget, vesci 
corporibus humanis docendo.” 

2 Cf, Sall. Jug. 108; Liv. xxi. 4; xlii. 47; Florus, ii. 2, 6 and 17, etc. 

3 Cf. Eutrop. ii. 25.—No doubt the story of Regulus is to a large 
extent imaginary, and due to the Roman indignation against their 
brutal adversaries. 

4 Diodor. xiil. 57. 

5Cf, Iliad, xx. 22 seg. (the speech of Zeus), 312 seg. (Hera’s 
declaration) ; xxiv. 23 seg. (speech of Phoebus Apollo). 
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extending the territory of the victorious community. 
Extermination rather than subjection of the enemy 
was the usual practice. After Troy was taken, the 
Greeks did not think of taking possession of Priam’s 
kingdom; the town was simply destroyed, the inhabi- 
tants enslaved or put to death, and an imprecation 
pronounced on the very soil that had belonged to the 
victims.!. Sometimes prisoners were sacrificed to the 
gods,” corpses mutilated,? and mercy refused to children, 
and to the old and sickly.* Achilles was the typical 
hero of the age, and, as Laurent remarks,’ the warlike 
cruelty of the time seemed to be concentrated in him, 
who, after the death of Patroclus, thirsted for blood 
and slaughter.° 

On the other hand, acts of mercy and nobility were 
frequent. Suppliants were spared. The rights and 
privileges of hospitality were respected, even as between 
enemies. Truces were granted for the burial of the 
dead. The right of sanctuary was generally observed. 
The adoption of certain cowardly, inhuman practices, 


1Cf. Laurent, of. ci. vol. i. p. 32: “ Dans les siecles héroiques, on 
voit 4 peine une trace de conquéte; les hostilités se passent en 
brigandages; lorsqu’elles prennent un caractére plus prononcé, elles 
tendent 4 l’extermination des vaincus; aprés la prise de Troie, les 
Grecs ne songent pas a semparer du royaume de Priam, la ville est 
détruite, les habitants sont tués ou emmenés en esclavage, le sol 
maudit.”—Ilfiad, i. 367 3 vi. 58; ix. 588; xxi. 64. 

2 Tiiad, xviii. 318 seg.; XXilil. 175 seg. (where it is related Achilles 
slew twelve Trojans). 

8 Tliad, X1. 145-73 Xlll. 203 seg.3 XVil. 34 seg. 

4 Cf. Ovid’s account of Astyanax, the son of Hector and Andro- 
mache, who, at the destruction of Troy, was cast down by Ulysses 
from a tower : 

“Mittitur Astyanax illis de turribus, unde 
Pugnantem pro se proavitaque regna tuentem 
Saepe videre patrem monstratum a matre solebat.” 
(Metam. xiil. 415-417.) 

5 Op. cit. p. 34: “Tout ce que les meeurs héroiques avaient de 
cruauté semble se concentrer dans la conduite d’Achille. Apres la mort 
de Patrocle, il ne respire que le sang et le carnage.” 


6 Tiiad, xix. 213 seq. 
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such as, for example, the use of poisoned weapons, was 
condemned. Thus, when Odysseus had gone to 
Ephyra to procure a deadly drug for smearing his 
arrows, Ilus refused to give it to him, on the ground 
that the gods would not sanction such an act : 

pappaxov avdpopdvov Siuljpevos, Oppa ot ein 

iovs xplerOar yarkypeas’ GAN 6 pev ov ot 

SGxev, eet pa Oeods vewerifero aiev edytas.? 
Then, again, a certain artistic ideal was applied in the Single 
institution of single combats between chiefs and dis- Sieben 
tinguished warriors, who thus played the part, as it seneral 
were, of the protagonists of a tragedy, whilst their 
respective nations filled that of the spectators and 
judges of fair play. Thus was fought the duel between 
Paris and Menelaus.” Similarly, as Herodotus relates, 
in the case of a dispute between Sparta and Argos as to 
a tract of land, it was agreed at a conference between 
the parties that three hundred men chosen from each 
side should engage, and that whichever party was vic- 
torious should be entitled to the contested territory.° 
Again, the same historian states that in the wars with 
the Persians, a difference having arisen in the Plataean 
territory between the Athenians and the Tegeans 
respecting the command of one of the wings, the latter, 
in support of their claim, thus described how they had 
gained that honour together with other privileges: 
‘When we, in conjunction with the Achaeans and 
Jonians, who were then in Peloponnesus, having 
marched out to the Isthmus, were posted opposite the 
invaders, then it is related that Hyllus made pro- 
clamation, that it would be better not to run the hazard 
of engaging army with army; but that from the 
Peloponnesian camp, the man amongst them whom 


1 Odyss. 1. 261-3. 2 Iliad, 1. 67 seqg.—Cf. Odyss. i. 261 seg. 
> Herodot. i. 82: BonOnodvrwy dé ’Apyetwy tH oderépy ao- 


Tapvopevyn, evOatta ovveBnoav és Adyouvs avveAOSvTEs, GaTE TPLY- 
Koglous exatépwv paxéoarOar’ oKdtTepor 8 av mepryevwvTat, TovTEwy 
eiva TOV XMpov. 
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they judge to be the best, should fight singly with him 
on certain conditions. The Peloponnesians determined 
that this should be done ; and they took oaths on the 
following terms: that if Hyllus should conquer the 
Peloponnesian leader, the Heraclidae should return to 
their paternal possessions; but if he should be con- 
quered, the Heraclidae should depart and lead off their 
army, and not seek to return into Peloponnesus during 
the space of a hundred years. And Echemus, son of 
Aeropus, son of Phegeus, who was our king and 
general, having volunteered, was chosen out of all the 
allies, and fought singly, and slew Hyllus.”! 

In Greek historical times, practices in war were 
usually of a severe character. But here, again, are to 
be also noticed milder proceedings indicating a distinct 
advance. In cases where no declaration was made, 
where the belligerents neither despatched nor received 
heralds, where no negotiations of any kind, of a 
diplomatic or of a military nature, were carried on, 
greater rigour usually obtained. A war of this descrip- 
tion was designated TOAEMOS GK} PUKT OS Kal a@o7ovoos 
(heraldless and truceless war). Thus the Aeginetae 
levied war on the Athenians without proclamation, and 
soon ravaged Phalerum and many villages on the 
coast.” 

In reference to the conduct of war in Greece, it is 
important to remember that it was between small States, 
whose subjects were to an extraordinary degree animated 
by patriotism and devotion to their mother-country, 
that each individual was much more affected by 
hostilities than are the cities of the large modern States, 
that every individual was a soldier-politician who saw 
his home, his life, his family, his gods at stake, and, 
finally, that he of necessity regarded each and every 
subject of the opposing State as his personal adversary. 


1 Herodot. ix. 26. (The translation is that of Cary.) 

2 Herodot. v. 81: ...mdAeuov axypuKtov ’AOnvaiours eredepov. 
—Cf. Demosth. De coron. 262: jv yap aomovdos Kai aKjpuKtos 
tiv mpos Tovs Oeatas mwodepos. 
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Schomann contrasts the struggle of the ancient Greek 
cities with the conflicts of the Middle Ages, when the 
mercenary wars caused no great effusion of blood, and 
compares it with the more calamitous American war of 
secession.! 

The Spartans, whose callous disposition was fostered spartan 
by their severe military training and constant barrack S""** 
life, were more particularly addicted to harshness of 
treatment. They were actuated solely by considerations 
of State-interest ;* and to promote their object they 
sometimes permitted themselves extreme measures. 
Cleomenes, their king, is said to have proclaimed that 
the infliction of every species of injury on the enemy 
was justified by gods and men.’ In the first Messenian 
war (743-724 B.c.) the Lacedaemonians crossed the 
Messenian frontier without any previous declaration, 
surprised the fortress of Amphea, and indiscriminately 
put the inhabitants to the sword ;* and in the end they 
razed Ithome to the ground, reduced the whole country 
to subjection, and treated with great severity the people 
who had not escaped, making them helots, scourging 
them, and loading them with chains,—“ servitutis 
verbera, plerumque et vincula, caeteraque captivitatis 
mala.”> Tyrtaeus, whose war-songs inspired the 
Spartans in the second war, says of the treatment of 
the Messenians that they were worn down like asses by 
heavy burthens, that they were compelled to hand over 
to their conquerors an entire half of the produce of 


1Gr. Alter. p. 11, note 4: “...der in unserem Jahrhundert 
unter den Nordamerikanern gefiihrte Biirgerkrieg in mancher Hinsicht 
an die Kriege der alten Griechen erinnern kann.” 


*Plut. Ages. 23; and see supra, pp. 90 seq. 


3Plut. Apophth. Lacon. s.v. Cleomenes, 2238: aAAws Te Kal 6 Te 
dv Kakév Tis mow Tovs ToAeulous, ToUTO Kal mapa Geois Kal 
Tapa avOpdmros Sikns tréptepov vopuiter Oar, 

*Pausan. iv. 5. 9: ... Kal tov Meconviwy rods éyxataAnpbevtas 
govevovor, Tors pev ett év Tals edvais, Tors Sé, ws oOovTo, mpds 
Te iepd OeGy kat Bwpyots KaOnpévovs ixéras. 


5 Justin, iii. 5. 
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their fields, and to come in the garb of woe to Sparta, 
themselves and their wives, as mourners at the death of 
kings and chieftains. | 

Conduct in In the Peloponnesian war brutal conduct on both 

Peloponnesian Sides was not wanting. Recognized rules were not 

i rarely violated. Most acts were determined by the 
criterion of expediency and utility, irrespective of 
justice to the opponents,—a principle which was 
emphatically affirmed in the Melian controversy.1 In- 
habitants of surrendered cities were sometimes reduced 
to slavery.» The Spartans ruthlessly slaughtered 
peaceful traders captured at sea, whether they were 
citizens of Athens, their enemy, or of her allies, or of 
neutral States.2 On the other hand, the Athenians 
resorted to cruel reprisals. Some Lacedaemonian 
ambassadors who fell into their hands were put to 
death without trial and without being permitted to 
make any statement, and their bodies were hurled 
down precipices.* On some occasions intense ferocity 
was manifested against fellow-citizens, and even kins- 
men, as in the case of the Corcyraean sedition, 427 B.c. 
Every form of death, says Thucydides, was employed ; 
and all the worst features of revolutions appeared. 
Sons were slain by their fathers, suppliants were torn 
from the sanctuaries and slaughtered, and some were 
even walled up in the temple of Dionysus and there 
allowed to perish. The oligarchs were secured by a 
treacherous trick, cruelly scourged, and massacred. 
Captive women were reduced to slavery. At the 
surrender of Melos, 416 B.c., the Athenians put to 


CE Thue. ‘vy. 89,105 5, vi. 85. 2/Thac. 1. 20: 

3Thuc. il. 67: mdévtas yap 6) kat’ dpxyas tov moAguov ot 
Aaxedarpovior, doovs AdBouev ev TH Oadrdooy, ds ToAEuiovs diéd- 
Geupov, kat Tovs peta "AOnvaiwy Evuroepovvtas Kat Tods pyde pe? 
ETEPWV, 

4 [bid.: ...axpitovs Kat Bovdropévous eat & cimetvy adOnpepdyv 
amréxtevav Tavtas Kal és papayyas éoéBador. .. 

So Phne..11, 81 5) choi. 6g 

6 Thuc. iv. 47, 48. 
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death all men who were of military age, and made 
slaves of the women and children.! 
And yet milder practices were often adopted, and Adoption of, 
ria : 4 : . and insistence 
principles of justice, honour, and humanity recognized, on, milder 
claimed, and insisted on. Thus, in the address of the Practices. 
Plataean deputies in defence of the capitulated garrison 
(consisting of two hundred Plataeans and twenty-five 
Athenians), the Plataeans, in an eloquent appeal for 
fairness and humaneness, said to their Lacedaemonian 
judges: “Men of Lacedaemon, we surrendered our Notable 
city because we had confidence in you; we were under ae ibited iy 
the impression that the trial to which we submitted Thucydides to 


e x a the Plataean 
would be legal, and of a very different kind from this ; deputies, who 


and when we accepted you and you alone to be our gbhre the 
judges, which indeed you are, we thought that at your [paren 
hands we had the best hope of obtaining justice... .? 

To your short question, ‘whether in this war we have 

done any service to the Lacedaemonians and their 
allies,” we reply that if we are enemies you are not 
wronged, because you have received no good from us ; 

and if you deem us friends, you who have made war 
upon us, and not we, are to blame....* When we 
sought your help against the violence of the Thebans, 

you rejected us and bade us turn to the Athenians. .. .* 

Yet even in this war you have neither suffered nor 

were ever likely to suffer anything very atrocious at 

our hands. If we refused to revolt from the Athenians 

at your bidding, we were quite right ; for they assisted 

us against the Thebans when you shrank from the task ; 

and after this it would have been dishonourable to 
betray them....° They [the Thebans] came not only 

in time of peace, but at a holy season,° and attempted to 


1'Thuc. v. 116: of 8¢ dréxtevav MynAiwv dcovs 7Bavras €AaBov, 
lal X\ lal 
matdas de kal yuvaikas jvdpardducay. 
BPbnimes iii. 63. 3 [bid. iil. 54. 4'This was in 519 B.C. 
Pill, 55: €v pevTor TH Tokéuw ovdev exmperéeotepoy VTd HMoV 
” DEP , ig. 
ovre ewdbere ovte euehArjoare. ct 8 aroornvar "AOnvaiwy ovK 
> / lal a 
OcAjocapev ipav KeAevodvrwv, odK HduKOD[EV. 
6 i ; 
On festival truces, see infra, pp. 284 seq. 
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seize our city ; we righteously and in accordance with 
universal law defended ourselves and punished the 
aggressor, and there is no reason why we should now 
suffer for their satisfaction....' Consider, before you 
act, that hitherto you have been generally esteemed 
among Hellenes to be a pattern of nobility ; if you 
decide unjustly... mankind will be indignant at the 
strange and disgraceful sentence which you will have 
passed against good men.... They will not endure to 
see spoils taken from us, the benefactors of Hellas, 
dedicated by our enemies in the common temples. 
Will it not be deemed a monstrous thing that the 
Lacedaemonians should desolate Plataea...°? Do 
not bring upon yourselves an evil name merely to 
gratify others. For, although you may quickly take our 
lives, you will not so easily obliterate the infamy of the 
deed. We are not enemies whom you might justly 
punish, but friends who were compelled to go to war 
with you; and therefore piety demands that you 
should spare our lives. Before you pass judgment, 
consider that we surrendered ourselves, and stretched 
out our hands to you; the custom of Hellas does not 
allow the suppliant to be put to death....2 These 
things [7.e. the consequences of an unjust sentence], 
O Lacedaemonians, would not be for your honour. 
They would be an offence against the common feeling 
of Hellas, and against your ancestors....* Our last 
word is that we did not surrender Plataea to the 
Thebans... but to you, in whom we trusted, and, if 
you will not listen to us, you ought at least to replace 


lis: aN \ > N N e , ’ > 
ill, 56: wddAw yap avrovs THY jyeTépavy KataAapPdvovtas ev 
= XN , € lal 
omoviais Kal TpooeTe lepopavig opOas etipwpnodpeOa, Kata Tov 
la lal / lA © > 4 
Tact vopov Kaberrata, Tov eridvTa ToAEMLOV GoLov eivar dpriver Oat" 
nw 
kal viv ovK av eikdtws Ov adbtovs BAamToipeOa. 
2. 357: devdv d€ ddfee etvar Indatroav Aaxedaymovious 
topOncat.... 
3111, 58: ... 06 d€ vouos Tots” HAAnoe pr) KTEiverv TOUTOUS... 
411i, 59: ... ovTe €s Ta Kowa TOV “EAAjvwV vopipa Kal és 
TOVS Tpoyovovs dpapTavev,... 
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us in the same position, and allow us to choose our 
destiny, whatever it may be.’’! 

The Thebans, in reply, urged that the Plataeans had 
repudiated an agreement made with them, and went 
over to.the Athenians, and also deserted a previous 
alliance with the Lacedaemonians, and that they (the 
Thebans) had assailed Plataea only at the invitation 
of the most influential and patriotic Plataean citizens, 
who desired to be withdrawn from a foreign alliance, 
and that the Plataeans had themselves been guilty of 
iniquitous conduct in slaying Thebans to whom quarter 
had been given.? ‘‘ Maintain, then, Lacedaemonians, 
the common Hellenic law which they have outraged, 
and give to us, who have suffered contrary to law, the 
just recompense of our zeal in your cause.” * 

Although the pleading of the Plataeans proved Triumph of 
unsuccessful, and the whole garrison was sacrificed for peas 
reasons of State policy, yet their arguments (as also 
those of the Thebans, however) set forth principles 
which were recognized in general to possess legal force, 
notwithstanding occasional, or even frequent, infringe- 
ments thereof. To point to offences against rules does 
not necessarily disprove the validity and juridical 
significance of those rules. Within our own recent 
experience, many rules and provisions which were 
universally esteemed to be firmly established as a part 
of international law, have, on the outbreak of war, been 
deliberately disregarded. In ancient times, as in our 
own age, the violation of recognized international 
principles of conduct, whether committed wilfully or 
through pressure of what was conceived to be insuper- 
able necessity, did not negative the binding force of 
such principles, any more than a breach of private law 
by a citizen pointed to its inoperativeness in his 
city. 


Nill. 59. 231i. 64-67. 
iii. 67: dpivate otv, & Aaxedatpovior, kal TO TOV “EAAjVoV 
4 e a 7m R A 

voum bv7d Tavde TapaBabevtL, Kal Huiv avoua maovow dvtamddote 


xdpiv Sicatav Gv rpdoOvpou yeyevjpeOa. ... 


Practice in the 
Persian wars. 


216 PRACTICE IN THE PERSIAN WARS 


In the Persian wars the warfare of the Greeks was 
far less liable to recrimination than that of their adver- 
saries. The Hellenes proved they could respect the 
fundamental principles of international justice, and 
restrain themselves from acts of retaliation which might 
seem to be warranted by the brutal excesses of their 
enemy.’ Perhaps the most conspicuous instance of 
cruelty on the part of the Greeks was the order of 
Pausanias at the battle of Plataea, 479 B.c., not to give 
quarter. But probably this was less an act of vengeance 
or ferocity than a result of their incapacity to look after 
great numbers of prisoners, particularly so as they were 
‘barbarians.’? Herodotus relates that after the defeat of 
the Persians by Pausanias, Lampon, one of the most 
eminent of the Aeginetae, advised him to impale 
Mardonius (the king’s son-in-law) in revenge for the 
like usage of Leonidas (the uncle of Pausanias), who 
died at Thermopylae. But the Spartan commander 
replied as follows: ‘My Aeginetan friend, I admire 
your good intentions and your prudence; but you 
have failed to form a right judgment ; for having highly 
extolled me, my country, and my achievement, you 
have thrown all down again to nothing by advising me 
to insult a dead body, and saying that if I do so I shall 
increase my fame, which is more fit for barbarians to 
do than Greeks, and which we abhor even in them... . 
However, do not you hereafter come to me with such 


1Cf. Laurent, of. cit. vol. ii. p. 177, who remarks that the exalta- 
tion of their patriotism seemed to purge their feelings and elevate 
their souls : “On dirait que l’exaltation du patriotisme avait épuré 
leurs sentiments et élevé leurs Ames.”” ‘The same author is prepared 
to admit that in comparison with other nations of antiquity the 
Greeks possessed ‘ germs’ of mildness : “ Cependant si on compare les 
Grecs aux autres nations, on doit reconnaitre chez eux des germes de 
la douce vertu qui manquait a l’antiquité” (il. p. 127). 

® Diodor. M32, 55.0 yap orpariyos tov “EAAjvev Tavoavias 
Opov Tots TAI Decry DITEPEXOVTAS TOUS BapBdpovs, evrAaBeito pi 
TL mapdhoyov yévntoat, toAAaTAaciwy ovTwy TOV BapBdpwv. 51d 
Kat mapayyeavros avtov pndeva (wypetv, Taxd ANOS aarioror 
VEKPOV eYEveTo, 
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a proposal, nor give such advice; and be thankful that 
you escape unpunished.’! Then Pausanias made a pro- 
clamation that no one should touch the body, which 
was afterwards interred, and a monument erected over it. 
Earlier legislators in Greece, like Charondas, may The law of 
have, under certain circumstances, sanctioned oe jus es 
talionis ;* but it never became established as a general 
principle amongst the Hellenic communities. Thus 
Aristotle referring to the Pythagorean doctrine that 
justice was retaliation on one’s neighbours,’ criticizes 
this definition on the ground that retaliation does not 
harmonize with the conception of either distributive 
or corrective justice, which he invokes as the essential 
criterion.* Similarly, Polybius repudiates the plea of 
retaliation advanced by Philip,® that is, when effected 
by the like illegitimate proceedings. Thus after the 
congress of the allies at Corinth declared war against 
the Aetolians for plundering temples and for commit- 
ting other gross depredations, Philip informed the 
offenders that if they had any justification to put 
forward on the points alleged against them, they might 
even at that late hour meet and settle the controversy 
in conference ; but if they imagined that, omitting all 
public declaration of war, they would be allowed at 


* Herodot. 1X, 79: 6° Eeive Alywijra, TO pev evvoeiy Te Kal 
™poopey, ay o.pu0.t rev" yvopns pEVTOL papTyKas xpyotns. eEdpas 
yap pe bYov Kal THY TaTpHV Kal TO EPY OV, és TO padev KareBanes, 
Tapavewy vEeKpO Avpaiver Bau kal, Vv TAUTA ToLEW, pas O,pLetVOV 
pe dKotoer Gas, TO. mpemret adAov BapBépoc TOLeELy HTEp "EAAnoe 
kal éxelvours de exupGovéoper. 11. OU pevToe €rt EXov Adyov 
Tovdvo€, pare TpowéeAOys eporye, pyte TvpPBovdAev’ys’ yapw te ich, 


ev arrays,” 


*Diodor. xii. 17. 4: vopov yap ovtos, edv tis Tivos 6dOadpodv 
exkoWy, ere cea, TOV EKELVOU. . 


8 Arist. Nic. Eth. v. 8: Soxe?d S€ Tice Ais TS avtTimerovOds eivat 
e nn , a c “4 ” 
amAds dixkaov, borep of IlvGaydpevor epacar. 


* Ibid. : 76 & avtumerov Gos ovK ehapporres ovr’ ert Td SuavewntiKoy 
Sixacov ovr’ eri 7d SiopOwrikdv. 


> Polyb. iv. 27.—Cf. the following chapter, as to the inviolability 
of temples and graves. 
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random to sack and plunder without the injured parties’ 
retaliating—on the pain of being held, should they do 
so, to have commenced hostilities—they were the most 
foolish people in the world. 

Of course, then, as now, departures from inveterate 
custom and established law respecting warlike proceed- 
ings were made in virtue of supreme ‘ necessity,’ actual 
or alleged. The Athenians, in defence of their having 
drawn for common use the sacred water of the temple 
of Delium, urged, in reply to the Boeotian accusation 
of sacrilege, that their conduct was not wanton, but 
was demanded by necessity, in the protection of their 
territory against Boeotian aggression. When men were 
oppressed by war, they pleaded, or by some other dire 
calamity, it was not unreasonable to believe that their 
offence was pardoned by the god himself,—zay 0 eikos 
eivat TO TONE MW Kat dew TW KATELDYOM.EVOY Evyyveuov Tne 
yiyverOa Kat rpos Tou Geov.2 Similarly, Polybius declares 
that in accordance with the dictates of necessity, Aris- 
taenus showed himself to be a prudent opportunist 
rather than a traitor in causing the Achaeans to recede 
from their alliance with Philip and join that of Rome. 

Have we not, in our own times, advocates of the 
doctrine that the binding force of the laws of war in 
general may be disregarded in case of extreme necessity ?* 
These writers draw a distinction between Kriegsrison 
(the stulus necessitatis of Grotius), implying what is 
permissible in exceptional cases, and Kriegsmanier, the 
ordinary rules of warfare ; and they insist that to attain 


1Polyb. iv. 26: ef & tvreAnpact, didte ywpls Kowvod Soypatos 
Aendatovor kat TopHovcr wdvTas, ovK dpuveir Oat Tots adiKOUpEVOUS, 
éav 8 dptvovtar, vopicOnoer Oa. TotTovs KaTdpxev Tov moAé€uov, 
TavTwv avtovs evnfertarous eivat, 

2 Thuc. iv. 98. 

3 Polyb. xviii. 13 and 14.—See, at greater length, supra, pp. 30 seg. 

4Cf. such continental writers as Lueder, in Holtzendorff’s Hand- 
buch des Volkerrechts, vol. iv. pp. 254-257; Ullmann, Volkerrecht, 
$144 5 Liszt, Das Volkerrecht systematisch dargestellt (1904), § 393 
Rivier, Principes du droit des gens, vol. il. p. 242. 
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the object of the war, all regulative limitations might 
be deliberately rejected, and the vigor deli introduced.} 


Among the Greeks there was a general desire for Efforts to 
peace ; but its systematic and constant cultivation was > "Qo. “= 
seriously hampered, if not rendered impossible, by the 
existence of so many small and independent States in 
close proximity to each other, by their invincible spirit 
of emulation, by their mutual jealousy and suspicious- 
ness, and, above all, by the lack of settled national pacific 
occupations of an economic or industrial character, which 
would—as is the case in modern times—forcibly 
counteract | tendencies to rush to arms. Still, sif 
hostilities proved inevitable in Hellas, much was done 
to humanize warfare, and to remove from it the terrible 
atrocities and the unquenchable blood-thirstiness which 
prevailed amongst most of the nations of antiquity. 

The oracle of Delphi usually exerted a powerful tmiuence of 
influence for good. ‘Thus, it refused to listen to the tte pelphian 
Milesians, as they had not duly expiated the excesses 
committed in their civil wars, though it responded 
to all others, even to barbarians, who consulted it.2 
“C’était comme l’excommunication du paganisme,” 
comments Laurent.* After the defeat of the Cyprians 
by the Persians, Onesilus, who had led the revolt of 
the former, was killed, his head cut off, and hung over 
the gates of Amathus, a city he had besieged. The 
Amathusians, however, were commanded by the oracle 
to take down the head and bury it, and, as an atonement 
for their offence, to sacrifice annually to Onesilus, as to 
a hero,—... Tyv mev Kearny xateddvtas Oarpat, ’Ovnoirw 
dé Qe ws jpwi ava wav éros.t In open conflicts between 
Greek communities, the intervention of the Delphian 


‘Cf. the present writer’s Studies in International Law (London, 
1908), pp. 99-102. 

* Athenaeus, xii. 26: Sudrep 6 Geds ext rodiw xpdvov dr}Aavvev 
avrods TOU pavreiov Kal érepwrdvtwv Sia Tiva aitiav dreatvorTa 
elev, 


SHOP. 0172 VOl. ay. pe. 895. PPeradoty vi 114. 
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god had invariably salutary results. In 435 B.c. 
the Epidamnians, in conformity with the answer of 
the Delphian god, delivered up their city to Corinth 
and placed themselves under her protection, when 
their immediate mother-city, Corcyra (itself a Cor- 
inthian colony), rejected their appeal for aid. The 
same year, as it has already been mentioned in another 
connection, the Corcyraeans offered to refer a terri- 
torial dispute with Corinth to the oracle at Delphi.” 
The Athenians having expelled the Delians from 
their (the latter's)! ‘country, 422 3.c., ‘on paccoune 
of an alleged ancient offence against the sacred character 
of Delos, restored them the following year, by the com- 
mand of the oracle. Pausanias relates+ that Callippus, 
an Athenian competitor in the pentathlum (the contest 
of the five exercises), bribed his antagonists ; where- 
upon the Eleans imposed a fine on all who were 
concerned in this act of corruption. The Eleans 
refusing to remit the fine, the Athenians treated them 
contemptuously, neither paying the money nor attend- 
ing the games. Hence the god at Delphi declared he 
would not grant them any oracle until the fine was 
paid ; and then the Athenians gave way. In reference 
to this event, Brouwer points out—though more forcible 
instances could be adduced in support of his statement— 
the beneficial influence exerted by the oracle on politics, 
international law, the comity of nations, and respect for 
judicial decisions : “‘ Ce fait prouve, ce me semble, que 
l’oracle de Delphes exercoit une influence salutaire sur 
la politique, qu'il faisoit respecter le droit des gens et 
qu'il contribuoit efficacement a resserrer le lien qui 
unissoit les républiques de la Gréce, en forgant les 
nations les plus puissantes 4 se soumettre a la décision 
des juges dans les jeux publics, décision regardée de 
tout temps comme sainte et inviolable.... En général 
on étoit persuadé que les oracles, et surtout celui de 


PDhinesi. 25, 27Thac. 28% 


= Thue: ve ,932)5 Diodes. xi1.\977- ay. 120, 13: 
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Delphes, n’avoient d’autres vues que celles d’avancer et 
de consolider le bonheur, la tranquillité et l’indépend- 
ance de la Gréce.”} 

Honour and respect were paid to poets, philosophers, Respect for 
artists, and men of intellectual distinction in general, Poona 
even though they became invested with enemy character 
on the outbreak of war. When in 335 B.c. Alexander 
destroyed Thebes, he left Pindar’s house uninjured, 
and also honoured the poet’s descendants.? After the 
disastrous Sicilian expedition, 413 B.c., many Athenian 
prisoners won the affection and pity of their Syracusan 
conquerors by reciting to them portions of the plays of 
Euripides.? 

Then, again, we find the practice of neutralizing Various 
cities and protecting them from the ravages of war. "“"°"™ 
The obligations of neutrality generally were by no 
means unknown or repudiated. Temples, and priests, 
and embassies were considered inviolable. The right 
of sanctuary was universally recognized. Mercy was 
shown to suppliants and helpless captives. Prisoners 
were ransomed and exchanged. Safe-conducts were 
granted and respected. Truces and armistices were 
established and, for the most part, faithfully observed. 
Solemn oaths were fulfilled. Burial of dead was 
permitted ; and graves were unmolested. It was con- 
sidered wrong and impious to cut off or poison the 
enemy’s water supply, or to make use of poisoned 
weapons. ‘Treacherous stratagems of every description 
were condemned as being contrary to civilized warfare. 

And with respect to all these relaxations (which will be 
shortly considered in greater detail), it is essential to 
emphasize again that the non-existence of the law and 
of universally accepted custom relating to them is not 


1P, van Limburg Brouwer, Histoire de la civilisation morale et 
religieuse des Grecs, 8 tom. (Groningue, 1833-1842), vol. iv. pp. 
158, 161.—Cf. Herodot. i. 157-159, as to the story of the surrender 
by the Cymaeans of Pactyas, a suppliant, who was pursued by the 
Persians ; see vol. i. p. 359. 


2 Aelian. Var. hist, xiii. 7. § CE Plut.. Nice 20. 
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necessarily proved when we point here and there to 
conduct of a contrary nature. Caprice and passion 
may occasionally appear prominent in these or those 
international transactions. But, as a rule—and not- 
withstanding numerous exceptions that can easily be 
elicited—the Athenians, as Plutarch observes (and the 
same may be truly said of most other Greek com- 
munities), showed humanity and pity to their enemy, 
...0’AOnvalwy evkivntos ert 7 pos opyny, evmeTa0eTos pos 
EXeov....! 

From time to time, poets and philosophers, orators 
and historians proclaimed humane doctrines. Plato 
constructed his ideal republic on the basis of what he 
conceived to be perfect justice; and although this 
conception was concerned more directly with national 
organization and internal affairs, external relationships 
were naturally involved also. Aristotle condemned the 
principle of retaliation as being antagonistic to true 
justice. Euripides even speaks of excesses in war not 
only as acts of intrinsic wickedness and transgressions 
against universal law, but, indeed, as suicidal folly on 
the part of the offender. ‘‘ But foolish is the mortal,” 
declares Poseidon, “ who lays waste cities, temples, and 
tombs, the sanctuaries of the dead; for having con- 
signed them to solitude, he is wont himself to perish 
afterwards ’’— 

pOpos S¢ Ovntav dots exropbet roXes, 

vaots Te TUPBovs & iepa TOV KEKUNKOTOV, 

épnpia Sots attds dAEH dorepov.” 
And, similarly, Diodorus observes that every war, even 
when prosecuted in such a manner as to offend against 
human law and equity, has nevertheless laws of some 
kind, such as, for example, not to violate truces, not to 
take the life of heralds, and not to injure suppliants who 
have thrown themselves on the mercy of their victors,— 


1 Praecep. ger. reip. iii. 4.—In Athens, "EAcos (pity, mercy) was 
worshipped (cf. Schol. Soph. Oedip. Colon. 261). 


2 Troad. 95-97. 
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Tas yap woAeuos exBeBncws Ta vouma Kat Slkaca Tov 
aOparwy, Gums exe Tivas lous KaBaTepel vdmous, ofov avoxas 
an NUE, KipuKA Mi aVvaLpElv, TOV TO TOMA AUTO TOS THY TOU 
KATITXVOVTOS TisTLV TImwpetr Oat.) 


The methods of Roman warfare indicate a distinct General war 
advance on that of the Greeks, and of all other ancient Prtice of 
nations. On the whole, we perceive further mitigations, 
and more deliberate attempts to regularize belligerent 
proceedings, and a greater disposition to insist on and 
appeal to the sanctions of positive law, apart from those 
of sacred law. 

But Roman practice assumed somewhat different Different 
forms at different epochs, and under different circum- Teued 
stances ; so that sometimes we find writers passing a 
severe censure on the Romans for their disregard of law 
and justice, at other times they are highly eulogized for 
their strict observance of juridical principles and of the 
behests of humanity and fairness. Thus Albericus 
Gentilis is enabled to produce two parallel dissertations, 

—one (De iustitia bellica Romanorum) dealing with Roman 
warlike operations characterized by justice, the other 
(De iniustitia bellica Romanorum) setting forth acts of 
injustice.” The later period of Roman history is marked 
by a different policy from that which obtained in the 
earlier epoch, and the attitude towards foreign peoples 
has undergone a fundamental modification. A federal 
system was gradually established, securing hegemony to 
Rome, and allotting a pseudo-autonomy to her allies ; 
and this condition of things steadily and surely developed 
into Roman supremacy and empire. In the earlier 
period, greater respect was paid to religion, public and 
private morality, and simplicity of life was more 
zealously cultivated ; but the later epoch witnessed a 
remarkable deterioration in these respects. Imperial 


1 Diodor. xxx. 18. 2. 

2 Cf, De jure belli (Hanoviae, 1612) ; after which treatise is found 
De armis romanis, of which Bk. i. deals with “De iniustitia bellica 
Romanorum,” and Bk. ii. with “De iustitia bellica Romanorum.” 
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expansion fostered, and, in turn, was itself stimulated 
by, the lust of wealth and luxury; and to attain the 
objects desired, little regard was paid to the nature and 
legitimacy of the means adopted. Accordingly, the 
wars of this time were often marked by extreme cruelty 
and destruction; and the vaunted fetial law of old was 
deprived of its vital substance, and became well-nigh a 
mere mask.! And yet, in many instances the zus deli 
et pacis, the ius fetiale, the ius gentium exercised due 
sovereignty, regulated many matters in actual practice, 
imposed obligations, even such as were not directly 
advantageous to the Roman government and foreign 
policy, and enforced restrictions on the conduct of the 
legions in the field. 

The earlier wars of Rome were occasionally charac- 
terized by atrocious proceedings ;—for then it was 
rather a question of self-defence and self-preservation, 
whilst in the later wars, the main object was territorial 
aggrandizement and universal rule, her own safety 
already being assured. In the war against the Aurun- 
clans, 503 B.c., quarter was refused, prisoners indis- 
criminately slaughtered, and unbridled ferocity was 
shown both during the conflict and after the fight was 
ended,—‘“‘ nec magis post proelium quam in proelio 
caedibus temperatum est; et caesi aliquanto plures 
erant quam capti, et captos passim trucidaverunt.’? 
Later in the Punic war no quarter was given to the 
Carthaginians,?— though as regards cruelty Carthaginian 
usages far surpassed those of Rome. Again, in the 
war with the Samnites, 320 B.c., Livy relates that the 
Romans slew without distinction those who offered 
resistance and those who fled, those who were armed 
and those who were defenceless, freemen and slaves, 
young and old, men and cattle,—“*. . . caedunt pariter 


1Cf, Lactantius, Divinarum Institutionum hori vii. (Ed. Migne), vi. 9: 
“Quantum a iustitia recedat utilitas, populus Romanus docet, qui per 
fetiales bello indicendo et legitime iniurias faciendo, semper aliena 
cupiendo atque rapiendo, possessionem sibi totius orbis comparavit.” 


2 Liv. ii. 16. 3 Liv. xxx. 6. 
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resistentes fusosque, inermes atque armatos, servos, 
liberos, puberes, impubes, homines iumentaque.’”* The 
proceedings in general are represented by the Roman 
historian’s declaration that there were certain rights of 
war which it was just to exercise, or to endure; that 
such acts as the burning of crops, the demolition of 
houses, the carrying off of men and cattle as spoil 
were misfortunes to be borne rather than misdeeds to 
complain of,—‘‘ esse enim quaedam belli iura, quae ut 
facere, ita pati sit fas: sata exuri, dirui tecta, praedas 
hominum pecorumque agi, misera magis quam indigna 
patienti esse.” In the case of towns taken by assault, 
the leaders, and occasionally all the male defenders, were 
put to the sword, and the remaining inhabitants sold as 
slaves, ‘sub corona.’ Thus in 502 B.c. the Auruncians 
surrendered, even before Pometia had been stormed by 
the Romans; and, says Livy, though the town had 
capitulated, the leading men were indiscriminately 
beheaded, with no less cruelty than if the town had 
been taken by assault ; the others, who were colonists, 
were sold by auction, the town was razed, and the land 
sold. In 353 B.c. in the war against the Tiburtians and 
the Tarquinians, rigorous severity, “acerbe saevitum,”’ 
was practised against the latter, in revenge for their 
having slaughtered Romans in the forum of Tarquinii. 
Out of a large number of prisoners, those of highest 
rank were sent to Rome, where they were beaten with 
rods, and beheaded in the forum; the others were 
there and then put to the sword.’ As to the severity 
of the initial onslaught on a town, Polybius says it was 
a custom sometimes adopted for the purpose of striking 
terror, zoviy dé mot doKxovot TovTO KaTaTAnEews xapuw.® 
Thus he relates that in the attack on Carthagena, 209 


Pi. 1X. 14. wiv, XXXi, 40: 

Rav itor? >. Vi. 10 § Vit. 193.4%. 31. 

‘Liv. i. 17: “Ceterum nihilo minus foede dedita urbe, quam 
si capta foret, Aurunci passim principes securi percussi, sub corona 
venierunt coloni alii; oppidum dirutum ; ager veniit.” 

5 Liv. vil. 19. © Poly. X. Pb: 

II. ip 
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B.c., When Scipio thought that a sufficient number of 
troops had entered the town, he permitted most of 
them to attack the inhabitants, according to the Roman 
custom, with orders to put everybody to death and not 
to spare any one; though they were not to commence 
looting before the order was given.’ 

When a besieged town voluntarily surrendered, the 
armed opponents were often enslaved.” Thus, the Vol- 
scians having been compelled to surrender, 430 B.c., all 
the prisoners were put up for sale, except those of sena- 
torial rank.2 After the Veientians had laid down their 
arms, 425 B.c., their city and camp were plundered, one 
captive allotted to each Roman horseman and centurion, 
and two to each of those who had specially distinguished 
themselves, and the rest were sold by auction.* Simi- 
larly, in 173 B.c., the praetor, Lucretius, compelled the 
surrender of Haliartus in Boeotia, and a large number 
of prisoners were sold.® 

Particularly severe treatment was inflicted on rebels 
and deserters. Hostages were put to the sword, if 
their countrymen violated their oaths, or any solemn 
engagement entered into with the Romans. In the later 
wars, also, as, for example, under the emperors, the 
Romans at times dishonoured their triumphs by butcher- 
ing in cold blood conquered kings and generals. And 
examples are not wanting of the exile of entire peoples, 
to render them incapable of doing any injury. Thus, 
Cornelius and Baebius, the consuls, after consultation 
with the senate, drove into exile twelve thousand 
Ligurians who had surrendered, 182 B.c.;® and Ful- 
vius banished seven thousand Apuan Ligurians to 
Samnium.”? At the end of the Republic Roman arms 
were directed against nations with undiminished rigour. 
Marius is said to have observed to Mithridates, king of 


LPolybox. 15. 

ATAV.1V. 29, 34.3 \V. 225) Xxvil- 19 skins 03. 

8 Liv. iv. 29: “castrisque et his captis hostes praeter senatores omnes 
venumdati sunt.” 


4 Liv. iv. 34. SEV Mit Gs: 6 Liv. xl. 38. 7 Liv. xl. 41. 
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Pontus : “ Prove yourself, O king, more powerful than 
the Romans, or yield without murmuring to their com- 
mands.” 7H meiCov, & Bacirei, meip@ duvacOat ‘Pwpatwv, 
i) Tote Tw TO TpotTaraomevoy,+ But the harshness of 
this observation was as nothing compared with the con- 
duct of the king, in causing a general massacre in Asia 
Minor of the Roman peaceful residents, numbering 
several thousands (93 B.c.). At other times, Roman 
conduct was likewise severe ; for example, Germanicus 
in his wars in Germany committed many acts of cruelty,” 
and Titus and Vespasian were guilty of numerous atro- 
cities in their onslaughts on the Jews.® 

Still, the Romans can by no means be justly accused Certain 
of uniformly unrestrained cruelty. Their Practicesinatn 7 
varied according as their wars were commenced to exact Warfare. 
vengeance for gross violations of international law, or 
for deliberate acts of treachery. Their warlike usages 
varied also according as their adversaries were regular 
enemies—‘iusti hostes,’ ‘perduelles,—or uncivilized 
barbarians and bands of pirates and marauders. The 
pirate, says Cicero, is not recognized as a public enemy ; 
he is the common foe of mankind generally,—« nam 
pirata non est in perduellium definitus, sed communis 
hostis omnium.”* Then, again, at the same epoch we 
find one Roman general abusing what he conceives to 
be the rights against an enemy of his country, or what 
he claims to be the privileges that victory is supposed to 
confer on him ; and, on the other hand, we find another 
commander acting with justice, with self-restraint, with 
conspicuous clemency. Thus, examples of Brutus’ mild 
proceedings are related.’ Caesar, who encountered 


1Plut. Caius Marius, 31. Tacit, 407. i.) 20, 
° Josephus, De ell. Jud. (passim). 1Cic. De offic. iii. 107. 


*Plut. Brut. i. 29, 31; Appian, Bell. civ. iv. 123.—Cf. Cic. /d 
Fam. ix. 14, whose description (in his letter to Dolabella, 44 B.c.) of 
the gentleness and sincerity of the disposition of Brutus could equally 
well apply to his conduct towards public enemies ;—“ semper amavi, ut 
scis, M. Brutum propter eius summum ingenium, suavissimos mores, 
singularem probitatem atque constantiam.” 
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many belligerent peoples in Italy, Spain, Gaul, and 
Britain, is described by Cicero, his political enemy, as 
possessing a mild and clement nature, “ mitis clemens- 
que natura” ;! and Suetonius speaks of him in similar 
terms, ‘‘natura lenissimus.”’ Not infrequently did he 
set prisoners of war at liberty. ‘‘ You are not mistaken 
about me,” Caesar wrote to Cicero, ‘“‘ nothing is further 
from my nature than cruelty.... Iam told that some 
prisoners I set free seize the first opportunity to take up 
arms against me ; nevertheless, I shall not renounce my 
policy.”® On several occasions he might well have 
availed himself of the usually admitted rights of the 
conqueror, when he merely demanded that the defeated 
enemy should be disbanded.* In spite of Massilia’s 
defection and violation of a truce, he spared the city, 
and allowed it to retain its independence, 49 B.c.6 And 
Germanicus is also praised by Tacitus for frequently 
adopting mild usages against his German opponents. 
Indeed, the Roman conduct far transcended in its civi- 
lized and humane character that of the German leader, 
Arminius, who is reported to have burnt to death 
and otherwise barbarously slain the centurions and 
tribunes of the Varian legions, and nailed their skulls 
tautnees: 


1 Ad Fam. vi. 6.—CE£. Pro Marcell. 6; Pro Sext. 63; Pro Deiot. 12. 
2Sueton. Caes. 74. 


3Cic. Ad Attic. ix. 16: “ Recte auguraris de me—bene enim tibi 
cognitus sum—nihil a me abesse longius crudelitate.... neque illud 
me movet, quod ii, qui a me dimissi sunt, discessisse dicuntur, ut mihi 
rursus bellum inferrent ; nihil enim malo quam et me mei similem 
esse et illos sui.” 


4Caes. Bell. civ. i. 72-86; Plut. Caes. 36; Pomp. 65; Dion Cass. 
xli, 20-23 ; Appian, Bell civ. ii. 42 seq. 3 Florus, iv. 2. 


aes. Bell. cig. i. ¥2, 135, 14, 22. 


6 Tacit. Ann. 1.61: “medio campi albentia ossa, ut fugerant, ut 
restiterant, disiecta vel aggerata. adiacebant fragmina telorum equo- 
rumque artus, simul truncis arborum antefixa ora. lucis propinquis 
barbarae arae, apud quas tribunos ac primorum ordinum centuriones 
mactaverant.” 


MITIGATIONS IN ROMAN WARFARE 229 


Undoubtedly, the belligerent operations of Rome, 
from the point of view of introducing various miti- 
gations in the field, and adopting a milder policy after 
victory, are distinctly of a progressive character. They 
were more regular and disciplined than those of any other 
ancient nation. They did not asa rule degenerate into 
indiscriminate slaughter, and unrestrained devastation. 
The attainment of the essential object of the war was 
aimed at, without any lawless abandonment to capricious 
fury and passion. The Roman advance on the warlike 
usages even of the artistic and intellectual Greeks is 
apparent.!. The sanctions of Roman jurisprudence and 
the submission to the fundamental principles of justice 
proved more effective in matters of interstatal relation- 
ships than the beautiful dreams of Greek philosophy 
and the speculative elaborations of moral and political 
ideals. Polybius, who had a profound knowledge of the 
Romans as well as of the Greeks, observed (in connec- 
tion with the embassy of Callicrates to Rome to plead 
on behalf of the Achaean league, 180-179 B.c.) that 
the Romans, possessing the feelings of men and animated 
by a noble spirit and generous principles, commiserated 
those who were oppressed by misfortunes, and showed 
favour to all who flew to them for protection.2 The 
Romans, again, were the first to rationalize military 
organization, and to provide for the regular enrolment 
of troops, which were used not for the lupine plunder 
of their victims, or for their own individual enrichment, 
but for the cause of the State. The sanctions of the ius 


‘Cf. Laurent, of. cit. vol. iii. pp. 4-5 : “Les Grecs mettaient dans 
leurs querelles toute la fureur des guerres civiles ; ils trouvaient plus 
de jouissance 4 devaster, A tuer qu’2 dominer. Rome qui songe a 
conquérir le monde et a exploiter les vaincus, a pour cela méme des 
vues conservatrices ; sa clémence est du calcul, mais toujours est-il 
que ses conquétes ne sont pas souillées par ces atrocités qui font de 
la guerre du Péloponnése un des spectacles les plus affreux de 
Vhistoire.” 

*Polyb. xxiv. 12: “Pwpaior dvres dvOpwrot Kat Wuxn xXpepevor 
Aaprpg Kat rpoapere Kady, Tévras pev éeodar Tods ertauKéTas Kal 
Tat Tepovtar yapiCerOas Tois Katamevyouriy ws avTovs. 
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sacrum, apart from those of positive law, also operated 
in the law of war. The existence of a just and adequate 
cause as a material condition, and a solemn public 
declaration as a formal condition were necessary to render 
a contemplated war legitimate. A fully considered 
resolution of the senate and the people was indispens- 
able. Without that, and without a proper declaration, 
the Romans regarded hostilities as mere plundering 
excursions. Thus after the great victory over Antio- 
chus at Magnesia, 190 B.c., the Roman government 
proceeded to regulate the affairs of Asia Minor and of 
Greece. Some of the more distant allies of Antiochus, 
such as the Phrygians, the Cappadocians, the Paphla- 
gonians, together with the Celts of Asia Minor, who 
had been the king’s mercenaries, delayed their sub- 
mission. Hence this fact afforded a pretext to Gnaeus 
Manlius Volso (who relieved Lucius Scipio of his 
command in 189 B.c.) for asserting the Roman protec- 
torate over the Hellenes in Asia, as had already been 
done in Spain and Gaul. But when these proceedings 
came to be discussed in the senate, on the occasion of 
the commander’s request for a triumph, many members 
failed to see any just ground or object of the war. 
Gnaeus Manlius was therefore severely censured for 
making a predatory expedition on his own account, and 
not regular war on behalf of the Roman people in 
accordance with the law of nations. “ Do you wish, 
then,” concluded his censors, ‘that all these rites 
should be dishonoured and trampled upon, that the 
fetial laws be abrogated, that the fetial institution should 
be abolished? Is it your intention that religion—the 
gods pardon the expression !—should be cast aside, and 
the gods themselves consigned to oblivion? Do you 
also deem it fit that the senate should not be consulted 
with regard to war, that the people should not be asked 


1Liv. xxxvili. 45: “cum ibi nullam belli causam inveniret 
quiescentibus regiis, circumegisse exercitum ad Gallograecos, cui 
nationi non ex senatus auctoritate, non populi iussu bellum illatum ; 
quod quem umquam de sua sententia facere ausum?” 
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whether they choose and order war to be made on the 
Gauls ?”? 

The ius belli imposed numerous restrictions on Restrictions 
barbarism,” and condemned all acts of treachery. The a ae 
story is related that a certain schoolmaster of Falerii, 
who had charge of the sons of the principal citizens of 
the town, took the opportunity, when walking with his 
pupils outside the walls, to lead them to the Roman 
camp, and throw them into the power of the enemy 
(393 B.c.). But Camillus indignant at this treason, 
ordered the boys to drive their master back to the 
town, and flog him all the way ; and he declared that 
although such relationships as were established by com- 
pact did not exist between the Romans and the 
Faliscans, nevertheless there did exist, and ever would, 
those imposed by nature. There were, he pointed out, 
laws of war as well as peace, and the Romans had learnt 
to put them into practice not less justly than bravely,— 
“sunt et belli, sicut pacis, 1ura ; 1usteque ea, non minus 
quam fortiter, didicimus gerere.”* Again, when Ad- 
gantestrius, the chief of the Chatti, made an offer to the 
senate to poison Arminius, he was at once informed 
that it was not by secret treachery, but openly by arms 
that the Romans proceeded against their enemies,— 
“‘responsum esse non fraude neque occultis, sed palam 
et armatum populum Romanum hostes suos ulcisci.” ° 
Tacitus adds that on this occasion Tiberius vied with the 
Roman generals of old, who had contemptuously rejected 
the suggested scheme of poisoning Pyrrhus (280 B.c.), 
and even delivered up the traitor (the king’s physician) 


1 Liv. xxviii. 46 : “ Vultis ergo haec omnia pollui et confundi, tolli 
fetialia iura, nullos esse fetiales? Fiat (pace deum dixerim) iactura 
religionis ; oblivio deorum capiat pectora vestra; num senatum 
quoque de bello consuli non placet? non ad populum ferri, velint 
iubeantne cum Gallis bellum geri ?” 


'@icn De ajfe. 1.21. 


3 Liv. v. 27: “nobis cum Faliscis, quae pacto fit humano, societas 
non est ; quam ingeneravit natura utriusque est eritque.” 


Sig — Ct, Flor. 1. 12. 5 Tacit, Ann. 11. 88. 
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who harboured that base design, —‘‘qua gloria aequabat se 
Tiberius priscis imperatoribus qui venenum in Pyrrhum 
regem vetuerant prodiderantque.’’! Thus, observes 
Cicero, the Romans refused to countenance a criminal 
attempt made on the life of even a powerful foreign 
aggressor.” 

Breach of faith, even when pledged to the enemy 
under compulsion, was ever considered by the Romans 
grossly criminal and impious. Pyrrhus, in return for 
the Roman generosity in disclosing the design against 
him, allowed his prisoners to go to Rome on parole in 
order to celebrate the Saturnalia; after which they faith- 
fully returned. In this connection Cicero formulates 
the principle that if individuals even under stress of 
circumstances have made a promise to an enemy, 
they are none the less bound to keep their word,—“ si 
quid singuli temporibus adducti hosti promiserunt, est 
in eo ipso fides conservanda.”? And he refers to the 
example of Regulus who, having been captured by the 
Carthaginians in the first Punic war, was allowed to 
go to Rome on parole to negotiate the exchange of 
prisoners of war; and, advising the senate not to give 
up the prisoners, returned to his punishment, in spite 
of his friends’ dissuasions.* 

The various proceedings preliminary to the formal 
proclamation of war were carefully adhered to by Rome, 
even when they had more or less fallen into desuetude 
amongst other peoples. The Greeks had frequently 
exercised reprisals instead of making a regular declaration 
of war ; for example, the Eleutherans suspecting that 
the Rhodian admiral had illegitimately put to death one 


1 Tacit. Aun. ii. 88.—Cf. Val. Max. vi. 5.—The letter written by 
Fabricius, the consul, to Pyrrhus, warning him against the treacherous 
design is recorded by Plutarch (Pyrrhus). 

2Cic. De offic. iii. 22: “Ita ne hostis quidem et potentis et bellum 
ultro inferentis interitum cum scelere approbavit.” 

3 Ibid.—Cf. Publius Syrus, Sententiae : “Etiam hosti est aequus, qui 
habet in consilio fidem.” 


4 De offic. iii. 22. 
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of their citizens, proclaimed a state of reprisals before 
declaring open war upon Rhodes.'. The Romans 
regularly granted truces, and faithfully observed their 
conditions. They rarely resorted to ambuscades and 
underhand stratagems. And so on with many other 
mitigations of warfare (several of which will be con- 
sidered below), including all those that had been 
introduced by the Greeks. 


1Polyb. i. 58: TO pev mpOtov pioua KatHyyetdav Tots “Podiors, 
peta O€ Tavta ToAEMOV EEHVEyKaY. 


General 
claims of the 
victor, 


CHAPTER XXIV 


WAR: ENEMY PROPERTY—PERSON OF THE ENEMY— 
PRISONERS 


Ir was usually held, in accordance with more rigorous 
conceptions, that the right of the conqueror over the 
conquered was absolute ; and this theory was not rarely 
carried out in practice. The victor, assisted by his 
gods, when he did not exterminate his opponents in 
a war of unmitigated vengeance, sometimes claimed 
the power to deprive them not only of their political 
independence, but also of their religion and their gods." 
But less stern measures frequently prevailed amongst 
the Greeks, especially so in the case of wars between 
Hellenic communities; and more humane doctrines 
were advanced in many quarters. Thus the Lacedae- 
monians on one occasion pointed out to the Athenians 
the injustice and unwisdom of so taking advantage of 
victory or superiority as to impose extremely unfavour- 
able conditions on those in their power, and that a 
belligerent triumph, if used with moderation and 
generosity, would be productive of far greater benefit 
to both parties alike.2 And in the same way Polybius 


1Cf, Eurip. Troad. 25-7 (Poseidon speaks) : 
Aeirw TO KAevdv "TAvov Bwpots 7 énovs* 
épnpia yap moAw dtrav AdBy Kakn, 
vores TA TOV Gedy ovSE TipcoBar Gere. 
(Iam quitting renowned Ilium and my own altars ; for when 
evil devastation seizes upon a city, the affairs of the gods 
are in a sickly state, nor are they wont to be respected). 


2 Thuc. iv. 19.—Cf. supra, p. 194. 


CLAIMS OF THE VICTOR 235 


remarks, in reference to Philip’s acts of plunder and 
sacrilege at Thermus, 218 B.c., that to overcome one’s 
enemies in integrity and equity is, indeed, of greater, 
and not of less, practical advantage than victories in the 
field.t The customary policy of the Romans, however, 
consequent on their decisive victory over a nation, was 
that of pacification, ‘dare pacem,’ ‘pacis condiciones 
oaks implying the assertion of Roman sovereignty, 

‘imperium.’ Thus in the case of the Volscians, 442 B.c., 
Marcus Geganius, the consul, ordered that they should 
deliver up their general, lay down their arms, acknow- 
ledge themselves vanquished, and be ready to submit 
to his further orders,—“ dedi imperatorem, arma pont 
iubet, fatentes victos se esse et imperio parere.”” Scipio, 
addressing Massinissa, said that Syphax, king of the 
Massaesylians, having been subdued and captured 
under the auspices of the Roman people, therefore he 
himself, his queen, his kingdom, his territories, his 
towns, and his subjects, in a word everything that 
belonged to him became the booty of the Roman people. 
This doctrine was likewise emphasized by Menippus, 
an envoy from Antiochus, 193 B.c., who, expatiating on 
the different kinds of treaties it was possible to conclude, 
said that the first class included those which dictated 
terms to a nation vanquished in war ; since the victor, 
to whom their possessions have been surrendered, has 
the sole power of deciding what portion of them the 
conquered may hold, and of what they shall be de- 
prived.* From this en general right of imperium 
over the conquered people would follow the more 


1 Polyb. v.12: Kat pay 76 ye viKnoas Tods ToAEMLoVS KaAOKayaia 
kat Tots Sixaiors ovK eAdTTo, pei(w b€ mapéexeTas xpelay THY ev Tois 
dros KaTopOwparov. 

2 Liv. iv. 10.—Cf. xxvi. 32 3 xXx. 37. 

8 Liv. xxx. 14: “Syphax populi Romani auspiciis victus captusque 
est. itaque ipse, coniunx, regnum, ager et oppida, homines qui 
incolunt, quidquid denique Syphacis fuit, praeda populi Romani 
est. 

Liv. Xxxiv. 57 (for which see supra, pp. 46-47).—Cf. xxxvil. 37 ; 


XXXIX, 37: 
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particular right of punishing them, that of inflicting 
a fine on them in money or in kind,’ or the claim 
to exercise extreme rigour, ‘ius saeviendi,’ and the 
unrestricted right of dealing with the defeated enemy’s 
property. 

According to the rigid Greek theory, warlike occupa- 
tion was a natural means of acquiring property. Thus 
Aristotle in his discussion of property as resting on a 
physical basis, and of the enslavement of those whom 
nature intended to be slaves, says that from one point 
of view war is a natural art of acquisition,—d. kat 7 
Troneuikyn pice KTnTUH Tas ~oTa....” As tothe acquisi- 
tion of immovable property there was at no time any 
doubt in actual practice. After Athens conquered the 
Chalcidians, a certain part of their territory was por- 
tioned out in two thousand lots and given to colonists ; 
another part was consecrated to Athens, and the rest 
was let out.? About 470 B.c. the Athenians took an 
island in the Aegean inhabited by Dolopes, and colonized 
it.* In 427 B.c. they razed the walls of the Mity- 
lenaeans, took away their fleet, divided the whole island, 
exclusive of the territory of Methymna, into three 
thousand portions, of which they dedicated three 
hundred to the gods, and let out the rest to Athenian 
cleruchi; and, further, the towns which the Mity- 
lenaeans held on the continent were seized and subjected 
to the conquerors.? Similarly, the Lacedaemonians 
converted the Plataean territory into public land, and 
let it out for terms of ten years.° Xenophon relates 


QTV. XXX 20 5S /Kexva.) 2: 2 Polit, VcGeten 

3 Aelian. Hist. var. vi. 1: ’AOnvaior, Kxpatnoavtres Xadxrdéwv, 
KaTekAnpovxynoay avTav TiHV yay eis SurxtAiovs KAjpous, THY “Irmo- 
Botov KaAovpevnv xdpav... tiv 6€ Rowwjv epicOwoav. .. .—CE. 
P. Guiraud, La propriété fonciére en Gréce ... (Paris, 1893), liv. 11. 
chap. v.: “Du droit de propriété dans ses rapports avec |’Etat,” 
pp. 196 seg. 

= Tina ..98- 5 Thue. ili. 50. 

6 Thue. ili. 68: tTHv dé ypv Snpoowwoartes drepicOwouv eri déxa 
€TN. .. 
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that in the opinion of Cyrus it was a perpetual law 
amongst men that when a city was taken from the 
adversary, both the persons and the property of the 
inhabitants belonged to the captors, that such possession 
was acquired justly, and that to permit the enemy to 
retain anything was due rather to benevolence than to 
law,—voj.os yap ev Tac avOpwras aiows éoTW, OTaV 
ToNEMoUVTwWY TONS GAM, TOV EAdvTwv eivat Kal TA THMATA 
Tov ev TH TONE Kal TA Xpijpara. oUKouy GdiKia rye e£eTE 0, 
Ti dv éxynte, adda prarPpwria ovk adaipjcerbe, iv Te eaTe 
eyew avrous.: 

As to movables, no distinct regulations appear to Movable 
have been laid down regarding the respective rights of eat 
the conquering State itself or its citizens who first 
gained possession thereof. Usually, however, every- 
thing acquired by the united efforts of the army (that 
is, practically the whole of the adult able-bodied male 
citizens) or of a division of the army, and not by the 
separate enterprise or exploits of particular individuals, 
was considered collective booty. One-tenth of this A portion 
was, as a rule, devoted to the gods,” another portion to paper 
the State, and the remainder shared out amongst all the gade, 
but not necessarily in equal parts. Herodotus relates 
that after the battle of Plataea, Pausanias made proclam- 
ation that no one should touch the booty ; he then 
ordered the helots to collect the treasures, of which 
one tithe was allotted to the god at Delphi, another to 
the Olympian god, and a third to the god at the 
Isthmus, and the rest was divided according to title 
and merit. An additional reward, dpicretov, was also 
given to those who particularly distinguished themselves, 
and a special portion reserved for Pausanias.* In 
426 B.c. when Ambracia was reduced by the Acarnanians, 
with the help of the Athenians under Demosthenes, a 


1 Xenoph. Cyrop. vil. 5. 73: 

2Xenoph. Hellen. iv. 3. 21: Kal odrw oy at Te oroveal yiyvovrTat 

se RAG ix x > A Xr ‘\ > 4 5 / lal 3 a 
kat ’Aynoidaos pev eis AcAdovs adikopevos oekaTyy TWY CK THY 
Aelas TO Ged aweOvoev.—CFf. ibid. ii, 3. 1. 

3 Herodot. ix. 80, 81. 
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third part of the spoils was assigned to Athens, three 
hundred panoplies to Demosthenes, and the remainder 
divided by the Acarnanians among their cities.! 

In the case of Rome, the devotion as a divine offering 
of a portion of the spoils taken in war was a very 
uncommon practice. In 396 B.c. the dictator, Camillus, 
before attacking Veii, pronounced a solemn invocation 
in which he promised the Pythian Apollo one-tenth of 
the booty—‘‘decimam partem praedae’’—that might 
eventually fall to the Romans.? And this, as Niebuhr 
has pointed out, appears to be the only recorded Roman 
instance of the practice, which was so common with the 
Greeks. 

Frequently the spoils (Aapupa, later Aadupov) taken 
by the Greeks were publicly sold to the followers of the 
army, who showed themselves to be keen purchasers. 
The Spartans exercised special care in the holding 
of such public sales, of which certain individuals, 
Aadupor@Aa, had charge.’ Prisoners were also included 
in these sales. It appears there were certain officials 
appointed for the purpose of estimating the value of 
the prisoners of war ; but the exercise of this function 
was looked upon with contempt. Thus Hyperides re- 
proaches Demades for having obtained the nomination 
of a certain person as a proxenus, who had acted as an 
assessor in the case of Olynthian prisoners.‘ 

The advocacy of, and insistence on, milder treatment 
were by no means wanting. Thus, Plato drawing a 
distinction between war with the Hellenes and war with 
barbarians said that in the former case belligerents 
ought not to devastate the lands of Hellenes or burn 
their houses,—r:Oauev 6) Kal TovToy Tov vopuov Tois 
puraki, MATE Yyiv Téuvew parE oiKias eum pavat,? ane 


1Thuce. iii. 114.—Cf. Herodot. vill. 11 ; vill. 123; Plut. 4216.7 ; 
Plato, Symp. 220D. 

2 Liv. v. 21. 3 Xenoph. Ages. i. 18. 

4Hyperides (ed. Blass), xiv. 76: dtu dAovans ’OAVWOov TiunTis 
eyeveTo TOV alxpadoTouv. 
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that their enmity ought only to last until the many 
innocent sufferers have compelled the guilty few to 
give satisfaction. Similarly, Polybius declares : ‘‘ For 
my part I never concur with those who indulge 
their anger against men of their own blood to the 
length of not only depriving them of the year’s 
harvest when at war with them, but even of cutting 
down their trees and destroying their buildings, 
and of leaving them no opportunity for repentance. 
Such proceedings seem to me to be rank folly.”? And 
Cicero declares likewise that in reference to the destruc- 
tion and spoliation of cities the combatants ought to 
avoid cruelty and recklessness,—‘“ de evertendis autem 
diripiendisque urbibus valde considerandum est ne quid 
temere, ne quid crudeliter.”’ ® 

Generally speaking, a discrimination was made Stormed 
between the treatment of cities taken by assault, and oie 
those which voluntarily capitulated. Thus before the (a5— 0, 
ratification of the peace of Nicias (422-421 B.c.), after treatment. 
a good deal of negotiation it was agreed that both 
parties should give up what they had gained by arms, 
but the Athenians were allowed to retain Nisaea ; for 
when they demanded the restoration of Plataea the 
Thebans protested that they had obtained possession of 
it not by force or treachery but by agreement, to which 
the Athenians rejoined they had acquired Nisaea in the 
same way.* When the Peloponnesians had before this 
laid siege to Plataea (427 B.c.), the Lacedaemonian 
commander desired that the place should be surrendered, 
and not stormed ; for in case a treaty of peace were 
concluded, providing for the restoration by both parties 


1 [bid. 

2Polyb. xxiii. 15: ovdérore be eyo cuvTiPeuae THY yvapnv Tots 
eri Tocovtov datifepevors THY Opyiv eis TOs dpopvAous GoTE p21) 
povov Tovs émreteious Kaprovs TapatpetoOar TOY ToAEuiwv, GAAG Kat 
ta dévdpa kal Ta KaTerkevacpéva SiaPGeipev, pnde petapedeias 
katadurévtas ToTov. GaAAd pot Soxovor peyadrciws ayvoeiv of TatTa 

4 
T paTTovTes. 


8Cic. De offic. 1. 24. *Thuc. v. 17.—Cf. iv. 69. 
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of all the places taken by assault, Plataea might be 
excepted on the ground that the inhabitants had come 
to terms on their own accord. 

Towns taken by assault were compelled to surrender 
usually on unconditional terms, ypjcQa 6 Te dv BovAwvTa, 
and as a rule were treated with greater rigour than those 
which voluntarily yielded. The destruction of those 
capable of bearing arms, the reduction of the others 
to slavery, general plunder, and the establishment of a 
colony or garrison were the frequent practices which 
obtained in such a case. 

But milder proceedings were by no means unknown 
in the event of cities being stormed. Thus Timotheus, 
the Athenian commander, after taking forcible possession 
of Corcyra did not reduce the inhabitants to slavery, nor 
did he expel them or deprive them of their own laws.? 
A Rhodian ambassador observed to an assembly of 
Aetolians at Heraclea (207 B.c.) that if they took a 
city he was sure they would not stoop to violate the 
freeborn or burn the buildings, as they considered such 
conduct cruel and barbarous.? On several occasions 
Julius Caesar refrained from adopting the severe 
measures of the conqueror, and spared stormed cities, 
demanding mainly that the enemy army should be 
disbanded. 

In the case, too, of voluntary capitulation the con- 
ditions (ouoAoyia) imposed were at times exceptionally 
rigorous. In 430 B.c., in the course of the Pelo- 
ponnesian war, the Potidaeans were compelled through 
hunger to surrender to the Athenians. The Potidaeans 
with their wives and children, together with the foreign 
troops (Corinthians and others) had to come out of 
the city, armed with safe-conducts, the men with one 


PPhuc: i. S2. 

2 Xenoph. Hellen. v. 4.64: od peévtoe 7vdparodicato ovde avdpas 
ehuyddevoev, OVSE VOmors peTETTHTEV. 

3 Polyb. xi. 5: Kal kuprevoravtes prev adrol moAews ovr’ av DBpifeav 
bropeivarte Tovs EXevOepovs ot’ Eumipmpavar Tas ToAES, vopifovTes 
wpov eivar TO ToLovTOV Kai BapBapixov.—Cf. Liv. xxviii. 7. 
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garment, the women with two, and they were allowed 
a certain sum of money for their journey ; afterwards, 
the Athenians sent colonists of their own to the evacu- 
ated town.1. And when the Samians being invested on 
all sides by Lysander treated about a capitulation just 
when he was proceeding to a general assault, the terms 
of surrender were that all the freemen should depart 
with only what clothes they had on their backs, and 
that they should deliver up everything else.” 

When the inhabitants were not expelled, the victors 
often took possession of a portion of their territory. 

In some cases a tribute was imposed, and the enemy Tribute. 
disarmed. Thus, in 439 B.c., Samos after a long siege 
capitulated to Pericles. The Samians were obliged to 
give hostages, to pay a full indemnity by regular fixed 
instalments, to raze their fortifications to the ground, 
and deliver up their fleet,—xat 7 porexw@pyaray omodoyia, 
Teixos Te KaDeAOVTES Kat Ourpous OdvTeES Kat vais TapadorTes, 

Kal XpjmaTa Ta avadwOervTa KaTa Xpovous ratapevot a7rodouvat.® 

In 424 B.c. Nisaea was besieged by the Athenians, and 

on account of imminent starvation capitulated. The 
conditions imposed were that the Nisaeans should go 

free, every man paying a fixed ransom and giving up Ransom. 
his arms ; and that the Athenians should be free to 

deal as they pleased with the Lacedaemonian commander, 

and any of his fellow-citizens who were in the town.! 

After the battle of Aegospotami, 405 B.c., the Athenians Citadels and 
were obliged to pull down the fortifications of the “ss %¥™ 
Piraeus, and the long walls which connected the port 


1Thue. ii, 70: émt toicde otv EvvéBnoav, eEeAOeiv adtodts Kat 
matdas Kat yuvaikas Kat Tods ériKovpous Eby Evi ivatiw, yuvaikas Oe 
£dv Svoiv, kal dpytpidv te pytov Exovtas Efpdduov. 

*Xenoph. Hellen. ii. 3.6: wporoynoav ev ipatiov exwv exaoros 
amvévat Tov éXevGepwv, Ta 0 GAXa Tapadovvar, 

eshte. 107; 

4Thuce. iv. 69: ... €vvéBnoav tots "APnvaious pytovd pev exarrov 
apyvplov amodvOjva, drAa tapaddvtas, Tois dé Aaxedapoviow, TO 
Te GpxovTt Kal ei tis GAXOs evav, xppoOar ’AOnvaiovs o Te av 
BovAwvran, 

I. Q 
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to the town, to give up to Lysander all war-vessels 
except twelve, to recall those who had been exiled (who 
had been considered the enemies of Athenian demo- 
cracy), to change their constitution, and to enter into 
an offensive and defensive alliance with the Lacedae- 
monians whose hegemony they were to acknowledge.! 
The Corinthians, the Thebans, and others urged the 
entire destruction of the Athenians, but the victors 
declared they would not reduce to bondage a State 
which had done great good at the time of the greatest 
dangers that had ever befallen Greece. But some two 
centuries later, on the surrender of the citadel of Psophis 
to Philip, 218 B.c., the Psophidians descending from 
the citadel received back the possession of the town, 
each man recovering at the same time his own house.? 
It is worthy of note that occasionally in open engage- 
ments in the field it was forbidden to pursue the enemy 
beyond the field of battle after the victory was gained ; 
but the rule was adopted more particularly by the 
Spartans. This prohibition was due, in the opinion 
of Schomann, not so much to deliberate moderation 
and magnanimity as, on the one hand, to prudence—it 
being anticipated that the enemy, aware that his pursuit 
was not followed up, would thus seize the opportunity 
of leaving the field entirely,—and, on the other, to 
the fear that a continued pursuit and scramble for 
plunder would be detrimental to the strict Spartan 
discipline? In the fourteenth year of the Peloponnesian 


1 Xenoph. Hellen. ii. 2.20: Aaxedaudvior dé ovK epacav ody 
“EAAnvida dvdparoduety peya ayabov eipyarpevny ev Tots peyiorous 
} p peya ay pyar pévn pe 
, , ~e , 3 5 2 an > Sf 3 > @& ¢ 
Kuvdvvois yevouevors TH ~“HAAdSi, aXX’ exrovotvTo eipyvyv ef’ w Ta TE 
pakpa Telyn kat Tov Ilepara KabeAdvtas Kai Tas vats tA dwdexa 
, \ \ s , x > > ‘ \ , 
TapadovTas Kal Tos puyddas Kabevras Tov adrdv exOpdv Kal Pidov 
vopifovtas Aaxedarpoviows ererOar Kal Kata ynv Kat kata OddatTav 
Oro av yyovrTat.—Cf. Plut. Lysand. 14. 
2Polyb. iv. 72: ...0t d¢ Wudidior xataBdvres Ex THs aKkpas 
éxomicavto THY TOALY Kal Tas OiKHTELS EKATTOL TAS AUTMV.... 
3 Schémann, Gr. Alter. vol. i. p. 293: “ Nach dem gewonnenen 
Siege aber den fliehenden Feind weit zu verfolgen untersagte das 
Gesetz, weniger wohl aus Grossmuth als aus Klugheit, weil sich 
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war (418 B.c.) the Argives, assisted by the Athenians, 
were defeated by the Lacedaemonians at the battle of 
Mantinea. The pursuit, says Thucydides, was not 
fierce nor the fight prolonged ; for the Lacedaemonians 
firmly retain their posts until they have routed the 
enemy, and having once defeated them, they do not 
follow them far or long.1. Some two years before their 
defeat the Argives had induced the Lacedaemonians 
to conclude a fifty years’ peace, on the understanding 
that neither party should challenge the other to fight 
for the disputed borderland of Cynuria, if they were 
not at the time suffering from war or plague; and, 
in the event of war, the conquered side was not to be 
pursued over its own border,—dubcew de py e€eivae 
TepalTepw TOV 70s "A pyos kat Aakedaimova Spwv.? The 
Lacedaemonians, adds Thucydides, at first considered 
this a foolish proposal, but anxious to obtain the friend- 
ship of Argos, they consented and drew up a written 
treaty embodying those proposals. 


As to the occupatio bellica of the Romans, we find The Roman 
that it was for a long time the principal and commonest oe ark 
mode of acquiring property. In the earlier history of 
Rome, the right of property was regarded as being 
competent only to Roman citizens and their allies. 

Hence the possessions of strangers being outside the 
Roman world, the ‘orbis Romanus,’ were held to be 
res nullius, no one’s property, and, on that account, 
could become the property of the first Roman occupant 
thereof. Later, the right to become the owner of alien 


voraussehen liess, der Feind werde sich um so eher entschliessen das 
Feld zu raumen, wenn er voraus wisse, dass er dann nicht hart verfolgt 
werden wiirde, und wohl weil bei weiter Verfolgung leicht Unord- 
nung und daraus Gefahr fiir die Verfolger enstehen konnte.” 

1Thuc. v.73 : ot yap AakeSdatpovior pepe pev Tod Tpéas xpovious 
Tas paxas kal BeBaiovs TO péverv wotovvTas, TpePavres Se Bpaxeias 
kal ovK émt roAd ras Sudfers.—Cf. Plut. Lycurg.22: tpewdpevoe de 
kal viKyoavtes ediwKxov, dcov éexBeBaricacbar TO viKknua TH Pvyy 
TOV ToAcuioV.... 


* Thue. v.41. 
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property by the mere act of taking possession of it was 
restricted to things captured from barbarians either in 
time of war or peace, or from duly constituted States, 
with which Rome was engaged in a regular war, ‘iustum 
bellum,’ attended by all the fetial formalities. Such 
occupatio bellica, besides bestowing general sovereignty, 
more particularly effected an immediate transfer of the 
property. The Digest contains a specific provision to 
this effect : ‘‘ Quae ex hostibus capiuntur, iure gentium 
statim capiuntium fiunt.”! Whatever was captured 
from the enemy on his own soil belonged, as a general 
rule, to the /States*. for the State, by virtue of ac 
juridical personality and its very raison d’étre, was pre- 
eminently capable of realizing the physical fact of 
possession, the corpus or factum, together with the 
mental element, the intention to acquire ownership, the 
animus rem sibi habendi. A similar conception, indeed, 
long obtained in various modern States; but now 
military occupation rests on a different basis from that 
of the Roman occupatio bellica, and confers, at most, 
certain powers of a provisional character. In certain 
cases, Roman individuals could acquire property for 
themselves,—sometimes, for example, when the enemy’s 
things were situate on Roman territory at the time of 
the breaking out of hostilities,* or as a result of private 
plundering expeditions to enemy countries not allied to 
Rome. On the other hand, the principles of occupatio 
bellica were reciprocally applied to the disadvantage of the 
Romans themselves; so that, in this respect, juridical 
equality was recognized. 


Various words are employed by Roman writers to 
designate booty taken in war, as, for example, praeda, 
manubiae, exuviae, spolia. Of these terms, praeda denotes 
plunder, booty of every description, whether taken on | 


Dig Xie 0.05 ;.i7 
2 Cf. Dion. Hal. vii. 63. 


3 Dig. xli. 1. 51: “Et quae res hostiles apud nos sunt, non 
publicae, sed occupantium fiunt.” 
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land or sea,‘ and, as such, has the most general and 
comprehensive meaning. Manubiae is often taken to 
represent the proceeds realized by the quaestor? from the 
sale of all the things included under praeda. Such, at 
least, is the distinction between them drawn by Aulus 
Gellius, who says: ‘ Praeda dicitur corpora ipsa rerum, 
quae capta sunt, manubiae vero appellatae sunt pecunia 
a quaestore ex venditione praedae redacta.”* This dis- 
tinction has been adopted by Mommsen,* Marquardt,” 
and others, but rejected by Karlowa,° who certainly 
shows good grounds for his contention. Cicero also 
makes a certain discrimination between the two.’ 
Further, the word exuviae denotes strictly anything 
stripped (exuere, to despoil, to deprive) from the person 
of the adversary ;* whilst spo/ia is frequently used to in- 
dicate also armour and weapons, though both words are 
somewhat loosely applied to trophies, such as standards, 
chariots, beaks of vessels,’ etc. 

Numerous examples are given by the Roman annalists 
of the acquisition of property in the booty taken from 
the enemy, as well as in his immovables.° Thus, at 


1Cf£. Corp. inscrip. Lat. i. 195, which speaks of maritime plunder, 
‘navaled praedad.’ 

Se Uive Ns 534 TOs. 20. 8% Xp 4G, 5. 

3 Noct. Att. xii. 24. + Romische Forschungen, loc. cit. ii. pp. 417 5€9. 

5 Rimische Staatsverwaltung, ii. p. 286. 

6 Rimische Rechtsgeschichte, ii. pt. i. pp. § 5€9. 

"De leg. agr. ii. 22. 59: “*...aurum, argentum ex praeda, ex 
manubiis, ex coronario, ad quoscumque pervenit neque relatum est 
in publicum neque in monumento consumptum....” 

8 Cf. Virg. Aen. ii. 275-6: 

“quantum mutatus ab illo 
Hectore, qui redit exuvias indutus Achilli” ; 

Abell 153: 

“Te bellare decet terra, Messalla, marique, 
Ut domus hostiles praeferat exuvias.” 

9CF. Cic. De imp. Pomp. 18, where he speaks of the forum being 
decorated with maritime spoils : “exuviis nauticis et classium spoliis 
ornatum.”—Sueton. 4ug. 18, mentions “ spolia navalia.” 

Ci ive <kX. 4 
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the conference at Tempe, in Thessaly, 199 B.c., T. 
Quinctius Flamininus, disputing the claim of the 
Aetolians, held that Thebes became the property of 
the Roman people by the laws of war,—‘‘nam eas 
populi Romani iure belli factas esse Quinctius dicebat.”’! 
Similarly, in 187 B.c., the Roman ambassadors de- 
clared, with respect to certain disputed cities, that if 
Philip subdued them in war, he should, by the laws 
of war, hold them as the prize of victory,—*‘ si Philip- 
pus bello cepisset eas, praemium victoriae iure belli 
habiturum.” ? 


Of the different kinds of enemy property, temples, 
graves,° and other sacred objects were considered inviol- 
able. Not only were injuries to these forbidden by 
human law, but it was the universal belief that the gods 
themselves inflicted severe penalties on offenders. For 
carrying off sacred cattle, the companions of Odysseus 
made atonement with their lives. Herodotus relates 
that madness seized Cleomenes because (as the Athenians 
thought), when he had invaded Eleusis, he cut down 
the grove of the goddesses, Demeter and Persephone, 
—d0Tt €s "EXevaiva ésBadwv, exeipe TO Téuevos THY Oewy.! 
To despoil the treasures of a temple was also held to be 
an act of sacrilege.° Polybius mentions the report of 
the madness and death of Antiochus for plundering the 
temple of Artemis,® and of the punishment of Prusias 
for robbing a temple.’ It was customary, in the con- 
clusion of peace, to include a provision for the restoration 
of sacred objects that had been destroyed or damaged, 
especially so in cases where expiation or atonement was 
doubtful. Thus, at the congress of Nicaea, in Locris, 
198-197 B.c., Attalus, the king of Pergamus, demanded 
that Philip should restore the temple of Aphrodite, as 
well as the grove of Nicephorium, both of which he had , 


DLAV, Xxx. 13. 2 Liv, X2x1X. 20, 3 Cf, Diodor. xiv. 76. 
* Herodot. vi. 75. 5 Herodot. ix. 120.» © Polyb, xxmioame 
7 [bid. xxxii. 27.—Cf. Diodor. xxxi. 46, 
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destroyed.’ In the conflict between the Boeotians and 
the Athenians in the eighth year of the Peloponnesian 
war (424 B.c.), the former remonstrated with the latter 
for fortifying Delium, after their invasion, and dwelling 
there, and doing all that men usually do in an unconse- 
crated place, and also for drawing the sacred water for 
common use.” And hence the Boeotians complained 
that the Athenians transgressed the universally recog- 
nized customs of Hellas,—orx ov OiKalws dpacevay TApa- 
Baivovtes Ta voutma Tov “EXAjvov 32 for those who 
invaded the territory of others, they pointed out, always 
abstained from touching the temples,—aou yap eva 
kaQeornkos lovTas émt THv aAXAijAwY iepov Tay évoyTwY 
anéxerOa....* The Athenians, however, by their reply, 
fully acknowledged the sacred and inviolable character 
of temples and their accessories. They declared through 
their herald that they had not done any injury to the 
temple, and were not going to do any if they could 
help ; that they had not entered it in the first place with 
any malicious intent, but only that they might defend 
themselves against those who were really injuring them. 
They pointed out, however, that in accordance with 
Hellenic practice, those who were masters of a country 
had also possession of the temples, and that, having due 
regard to the insuperable demands of necessity in war- 
fare, only so far as it was possible were they obliged to 
show the customary reverence.’ In the Sicilian expedi- 
tion, 414 B.c., the Athenians having captured that part 
of Syracuse where the temple of Olympian Zeus was 
situated, did not lay violent hands on any sacred object, 


1 Polyb. xviii. 2.—Cf Liv. xxxiii. 33. 

BAHU. :1V., 197. 3 Tbid. 4 [bid. 

°Thuc. iv. 98: tTocatta tov KypvKos, eimdvtTos, ot ’A@nvator 
Téepwavres Tapa Tos Bowrots éavT@v KipuKa TOD péev lepov ovTE 
> lal ” ION ” Led Lal c / / . OX \ 
aduknoa. eparav ovdev ote TOU Aourov Exdvtes BAaWewv" ovde yap 
X\ > \ > la JN 7, > bits 2G > lel XN iO A 
THY apxnv éeoeAGeiv ext TovTw, GAN iva e€ adTov Tos ddiKOvYTAS 
parrov pas apivwvtra, tdv dé vopov tots “HAAnoww civar, @v av 
9 TO KpaTos THS yns ExdoTHS, }V Te TAE€OVOS HV Te BpaxuTEepas, TOUTWY 
Kal Ta tepa del yiyver Oat, Tpdrois Oeparevopeva ois av mpos Tots 
eiwOdor Kal Stvwvras. 
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and left everything under the care of the priest.1 The 
Lacedaemonian king, Agesilaus, was particularly praised 
for paying due respect not only to the sanctuaries of 
the Hellenic communities, but even to those belonging 
to barbarians.” 

On this subject, as well as on the treatment of the 
adversary’s property in general, there is a striking pro- 
nouncement of Polybius, whose opinions and anim- 
adversions no doubt represent the most enlightened 
views and, for the most part, the accepted principles of 
the time. In reference to the plundering of Thermus 
by Philip III., in 218 3.c., the historian says that the 
sacking of dwelling-houses there, the seizure of corn 
and other provisions, the setting fire to much property, 
the carrying off of the valuable dedicated arms of the 
porticoes, and the destruction of the rest,—all this was 
right and fair by the laws of war;—xal ews uev TovTov 
TAYTA KATA TOUS TOU TOAEMOU VOMoUs KaAaS Kal dLKQLOS 
éxpattero.® But in burning the colonnades, destroying 
the dedicated offerings, levelling the buildings to their 
foundations, throwing down the statues, the Mace- 
donians transcended all legitimate conduct; Polybius 
observes that he scarcely knows how to characterize 
such proceedings,—ra dé wera TaiTa Tas yp Aéyew 
ovx oida.* Moreover, the ‘ius talionis’ in this respect 
is strongly condemned. He firmly emphasizes that 
the offenders cannot justifiably claim the right to 
retaliate upon the Aetolians with the same impious 
outrages as the latter had themselves committed at 
Dium?’ and Dodona.° Polybius recalls the better and 
more regular conduct of Antigonus Doson, Philip’s 
predecessor, when he defeated Cleomenes at the battle 
of Sellasia, 221 B.c., and became master of Sparta; of 


1Pausan. x. 28.3: os “AOnvaiot te Shira éroinoav, nvika etrov 
, / A > Nv , id x ” , a > 
Odvpriov Ads ev Lupakovoas tepdv ovte KuvjoavtTes TOV avabn- 
patwv ovdev Tov iepéa Te TOV Tupakocvov Piraka éx’ adbTois edvavTes. 

*Xenoph. Ages. x. 1 ; Corn. Nep. Ages. iv. 7. 

3 Polyb. v. 9. 4 Tbid. 5 Cf Polyb. iv. 62. 

6 Cf. Polyb. iv. 67. 
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Philip I., after his great victory over the Athenians 

at Chaeronea, 338 B.c., when his justice and humanity 
were conspicuous; and of Alexander the Great who, 
though so enraged with Thebes that he sold all its 
inhabitants into slavery and levelled the city, carefully 
avoided outraging religion, in effecting its capture, and 
took the greatest precautions against even involuntary 
damage being done to the temples or any part of their 
sacred enclosures.’ Again, when Alexander went over 

to Asia to take vengeance on the Persians for the 
sacrilegious offences they had committed against the 
Greeks, whilst exacting the penalty to the full he yet 
refrained from doing violence to places dedicated to 

the gods, although the Persian transgressions had been 
conspicuously of this very nature.” These are the 
examples, says Polybius, that Philip ought to have 
followed on this occasion, and thus have proved him- 

self the successor and heir of these men, if not of their 
power, at least of their principles and magnanimity.” ~~» 
And to the following effect he next sums up what is what 
permitted and what prohibited in war: “ But the fact Sita ae 
is, that whereas the taking and demolishing an enemy’s prohibited 
ae harbours, cities, men, ships, and crops, an 
other such things, by cahich our enemy is weakened, 

and our own interests and tactics supported, are neces- 

sary acts according to the laws and rights of war; to 
deface temples, statues, and such like erections in pure 
wantonness, and without any prospect of strengthening 
oneself, or weakening the enemy must be regarded as 


: Polyb. MeO THs ye Tpds Tovs Deovs edoreBetas OUK dAvyopyee 
Tepl THY karddqyuy THS ToXews, dAdo mAeioryy € eroujrazo Tpovoway 
Uirép TOD pnd aKkovowov GudpTnua yever as rept Ta iepa Kal KaOdAOVv 

‘ ; 
TO TEMEV?). 

* [bid. : tov Oe Tots Meois Karamepn pug pevenv TAVTWY deer Xero, 
Katmep TOV _Tepoav padurra TEpl TOUTO TO épos eLapapTovTwY ev 
tois kata, THY “HAAdSoa. Térots. 

*Tbid.: Tait’ obv expiy Kal Tore Pihurrov ev V@ AapBavovra 

TVVEXOS pL) OUTUS 77s GpXns ws THS T poauperews Kat _THS peyoe- 
Aopuxias duddoyov avrov dvadekvivar Kal KAnpovopov TOY mpoELpy- 
péevov avdpov. 
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an act of blind passion and insanity.”? And animated 
by the sentiments that Plato had long before expressed, 
and employing somewhat similar phraseology, the 
historian insists that war is waged justly only when its 
object is to exact no more than due and proper repara- 
tion for wrongful acts, and not when it aims at the 
annihilation of the offenders, and the total destruction 
of their country.” 

Similarly, Livy relates that at the Panaetolium, 
200 B.c., the Athenian ambassadors vigorously de- 
nounced the cruelty and inhumanity of Philip. They 
did not complain, he says, because of their having 
suffered hostile treatment at the hands of an enemy; 
for there were certain rights of war by virtue of which 
one could justifiably do various things, and so, recipro- 
cally, one was obliged to endure these things. Accord- 
ingly, the burning of their crops, the demolition of their 
houses, the seizure of their men and cattle as spoil were 
rather misfortunes to the sufferers than illegitimate 
conduct on the part of the enemy. But of this, on 
the other hand, they had good reason to complain, 
that he who called the Romans foreigners and bar- 
barians had himself so atrociously violated all rights, 
both divine and human, as to have waged an impious 
war against the gods below as well as the gods 
above; for he had demolished the sepulchres and 
monuments, and laid open the graves; he had scat- 
tered his destructive flames around all the temples, 
and left the images of the gods lying scorched 


Ivy. 11: TO pev yap rapapeioOar TOY ToAEuiwv Kal KatapBeipev 
dpovpia Apevas oXeus dvopas VaUs Kaprous, tarda Ta ToOvTOLS 
mapamAijo va, dv @v_ TOUS pev dmevaytious doBevertépovs av Tis 
Towra, Ta de opEerepa m pdy para Kal Tas etPohdas Suvapixwrépas, 
TAvTa pev dvayKagour wv ot TOU Tohéepou v6 pot kal 7a TovTov diKata 
Spav' To d€ pate Tots idlows mpdypaciv érixoupiay péAAovTa pnd 
HvTivovv TapacKeva ery pte Tots exOpois EAAdTTwWOLY Tpos ye TOV 
eveOTOTA TOAEMOV, EK TEPLTTOV Kal vaovs apa dé TovToLs avdpiavTas 
kal macav 6% THY ToLavTnVY KaTacKeviVv Avpatver Gat TMs OUK av EiTOL 
Tis elvat TPOTOV Kal Juuod AvTTOYTOS Epyov ; 


2 Tbid. 
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and mutilated among the prostrated pillars of their 
fanes. 


Just as victory and occupation were deemed to confer Right as to the 
on the victor the right of property in the territory and Reson gt the 
movable possessions of the vanquished, so the person «ey: 
of the defeated enemy was considered to be at the 
mercy of the conqueror.” Amongst the Greeks In Greece. 
captives were sometimes indiscriminately put to death, 
sometimes enslaved, or sold into slavery—though to 
fellow Greeks and not to barbarians.* From a legal 
point of view there was but little difference, for 
practical purposes, between a slave, dovAos (servus), and 
a prisoner of war, atyuadwros (captivus). In 476 B.C. Prisoners 
the Athenians under Cimon besieged Eion, took it ar 
from the Persians, and sold the inhabitants into 
slavery.* A similar fate befell the people of Melos 
when their town was captured by Athens.* In 427 B.c. 
Alcidas, on his return to Peloponnesus, touched at 
Myonnesus in the territory of Teos, and there slew 
most of the captives taken on his voyage. But the 
Samian exiles remonstrated with him for putting to 
death prisoners who had not been in open hostilities 
against him, but were allies of Athens from necessity. °® 
Paches, after taking the citadel of Notium, slaughtered 


1 Liv. xxxi. 30: “...Neque id se queri, quod hostilia ab hoste 
passi forent ; esse enim quaedam belli iura, quae ut facere, ita pati 
sit fas; sata exuri, dirui tecta, praedas hominum pecorumque agi, 
misera Magis quam indigna patienti esse ; verum enimvero id se queri, 
quod is, qui Romanos, alienigenas et barbaros vocet, adeo omnia simul 
divina humanaque iura polluerit, ut priore populatione cum infernis 
deis, secunda cum superis bellum nefarium gesserit. omnia sepulcra 
monumentaque diruta esse in finibus suis, omnium nudatos manes, 
nullius ossa terra tegi.... circa ea omnia templa Philippum infestos 
circumtulisse ignes; semusta, truncata simulacra deum inter prostratos 
lacere postes templorum.” 

*Cf. Xenoph. Cyrop. vii. 5. 73. 

3 Philostrat. Vita Apollod. viii. 7.12: "EXAnves 8 éAevOepias éparral 
ett Kal ovde SovAov avip “EXAnv Tépa Spwv droddcerar, Sev ovdE 
avoparodurtais ove avopardéwy KariXAous és adrods TapiTyTEG. 


*Thuc. i. 98. 5'Thuc, v. 116. S Elie. ill gee 
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all the Arcadians and barbarians he found there 
(427 B.c.), and colonized the place under leaders sent 
from Athens.!_ In 428 B.c. the Mytileneans of Lesbos 
revolted from Athens, partly through their fear of being 
reduced to the condition of the other subject-allies, and 
partly through their repugnance to assist her in her 
ambitious designs ; but in the following year they were 
obliged to capitulate to Paches. The latter despatched 
to Athens over a thousand prisoners. Of these 
Salaethus, a Lacedaemonian envoy, who had encouraged 
the others to hold out, was at once put to death. The 
disposal of the other prisoners caused some discussion 
in the Athenian assembly. At the instigation of Cleon, 
the demagogue, the former opponent of Pericles, an 
order was first made to slaughter not only the men 
who had arrived in Athens, but the entire male popu- 
lation of Mytilene that was of military age, and to 
enslave the women and children.2 At the instance 
of Mytilenean envoys the execution of the order was 
delayed, for the purpose of calling another assembly. 
There Cleon reproved the Athenians for being too 
foolishly kind to their allies; he pointed out that 
impolitic indulgence would only make the other allies 
revolt, and clamoured for ‘justice.’? However, an 
amendment of Diodotus was carried, and the previous 
order countermanded.* As to the prisoners in Athens, 
they were, on the motion of Cleon, slain to a man. 
Similarly, the Lacedaemonians put to death all the 
prisoners taken after the surrender of Plataea; there 
were two hundred Plataeans, and twenty-five Athenians 
who had assisted them during the siege; and all the 
women were reduced to slavery. 

These few examples show, without increasing the list, 
the usual treatment accorded to the worsted opponents. 
Not infrequently, however, were there certain relaxa- 
tions (which will be shortly referred to) with regard 
to the ransom and exchange of prisoners.® 


iPhne. ii 34.) * Thacher go) ie sy. ee 
° See infra, pp. 257 seg. 
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The Roman treatment of their enemies was, on the In Rome. 
whole, far less rigorous. The Greeks not possessing 
any real faculty for territorial expansion, absorption of 
other peoples, and pacific imperial organization, generally 
engaged in conflicts with each other for the purpose of 
asserting supremacy, and procuring the enjoyment of its 
short-lived glory,—an object which often involved the 
belligerents in a mutual slaughter. The genius of the 
Romans was of a different character. To their invin- 
cible power of arms was added practical administrative 
skill, a gift for conciliating the subjugated, and even 
arousing their sympathy. Their policy from the first Roman policy 
was, on the one hand, ‘debellare superbos,’ to subdue laos inte 
the proud and arrogant peoples, and, on the other, 
‘ parcere subiectis,’1 to spare those who have submitted 
to their sovereignty. But, in both cases, greater or 
lesser benefits were conferred on the conquered nations, 
varying, at different times, from the bestowal of com- 
plete Roman citizenship to that of only limited rights 
thereof ; and, likewise, their political relationships to 
Rome varied from a mere acknowledgment of Roman 
suzerainty to complete subjection. 

Indiscriminate slaughter and furious destruction were 
foreign to Roman policy and practice. When, for ex- 
ample, ambassadors from the Aduatuci came to Caesar 
to sue for peace, and begged that their countrymen 
should not be deprived of their arms, owing to the 
hostilities of their neighbours, he replied that, in accord- 
ance with his customary practice, rather than owing to 
their desert, he would spare them if they surrendered 
themselves before the battering-ram touched the wall ; 
that their capitulation must be unconditional, and their 
arms must be delivered up; and that, as he had done 
in the case of the Nervii, he would command their 
neighbours not to offer any injury to those who had 


1Cf. Virg. den. vi. 851-853: 
“Tu regere imperio populos, Romane, memento ; 
Hae tibi erunt artes, pacisque imponere morem, 
Parcere subiectis, et debellare superbos.” 
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surrendered to the Roman people.‘ Dionysius states 
that a rule existed in Rome as early as the time of 
Romulus, which prohibited the putting to death or 
enslaving of men captured in the conquered cities, and 
also the devastation of their territories ; it provided, on 
the contrary, for the sending of clei itaats thither to 
take possession by lot of some part of the country, for 
making the conquered cities Roman colonies, and even 
for conceding to them some of the privileges of Roman 
citizenship.” 

It is important to distinguish between the case of 
voluntary surrender of the enemy, and that where the 
adversary is entirely vanquished, his fate depending on 
the will of the conqueror. In the latter case, prisoners, 
if not put to death for the previous commission of an 
offence against the majesty of Rome, or for treacherous 
acts against her ambassadors or generals, were often 
enslaved. Later legislation asserted the principle that 
conquest, apart from effecting a transfer of the property 
in the possession of the subjugated nation to the victors, 
bestowed also on them the right of disposing of the 
person of the enemy,—in which case servitude was 
their common lot. ‘ Adeo quidem ut et liberi homines 
in servitutem deducantur.”? The Digest points out 
that the word servus appears to be derived from the 
custom of preserving Gs servare ” prisoners, for the pur- 
pose of selling them.t Horace says it is unadvisable to 


1Caes. De bell. Gall. ii. 32: “Se magis consuetudine sua quam 
merito eorum civitatem conservaturum, si priusquam murum aries 
attigisset, se dedidissent; sed deditionis nullam esse condicionem nisi 
armis traditis. se id, quod in Nerviis fecisset, facturum finitimisque 
imperaturum, ne quam dediticiis populi Romani iniuriam inferrent.” 

“ions! Hal. 11; 16: TO pte KaTarparrev 7B Sov Tas dAovoas 
modes modenioy pT dvSparodifer Bar pn de yav avTov aviEevar 
pn Ao PBorov dAXAa KAnpovxous eis avTas amootéAAev eri peper 
Tw TNS x“pas, Kat TOLELY aTrouKias THs “Paps TAS KpatnGeicas, 
eviats d€ Kat twoAtTeias peTadiddvas. 

© Dagseeliot. 5 7. 

* Dig. 1.16. 239: ‘**Servorum’ appellatio ex eo fluxit quod impera- 
tores nostri captivos vendere ac per hoc servare, nec occidere solent.” 
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kill a prisoner when he can be sold,—‘t vendere quum 
possis captivum, occidere noli,’’'—though this observa- 
tion may be due rather to an attitude of ‘worldly 
wisdom ’ than to a sense of legal or moral obligation. 

In the case of voluntary surrender a different policy when the 
was usually adopted.?, But it must be observed here that aueeeae 
sometimes, indeed, (though very rarely), the offer of sur- surrender. 
render made by the enemy was not accepted under such 
circumstances as would make it difficult or impossible to 
guard and maintain large numbers of captives. Thus, 
when a Roman force was besieging Uspe in Pontus, in 
the time of Claudius, the beleaguered city offered to 
capitulate, but, as Tacitus says, as it would have been 
inhuman to slay prisoners, and very difficult to keep 
them under guard, the conquerors rejected the offer, 
preferring that the enemy should perish by the just 
operations of war.” 

Livy describes the formality of an early example of Formality of a 
the surrender (deditio) of a people to Rome. Thus when ae 
Collatia, a city of the Sabines situated not far from 
Rome, surrendered in 616 8.c., the form adopted was as 
follows: The king, Tarquin, asked the Collatian envoys, 

‘Are ye ambassadors and deputies sent by the people 
of Collatia to surrender yourselves and the people of 
Collatia?’ ‘We are.’ ‘Are the people of Collatia their 
own masters?’ ‘They are.’ ‘Do ye surrender your- 
selves and the people of Collatia, their city, lands, water, 
boundaries, temples, utensils, and everything sacred or 
profane belonging to them, into my power and that of 
the Roman people ?’ ‘Wedo.’ ‘Then I receive them.’ + 


1 Fpist. 1. 16. 69. 
*See Voigt, Das jus naturale ..., vol. ii. pp. 280 seg., on “ Volkerrecht- 
liche Stellung der in Dicione befindlichen Vélker.” 


3Tacit. Ann. xii. 17: “ Quod aspernati sunt victores, quia truci- 
dare deditos saevum, tantam multitudinem custodia cingere arduum, ut 
belli potius iure caderent.” 


* Liv. i. 38: Deditosque Collatinos ita accipio eamque deditionis 


formulam esse : rex interrogavit “ estisne vos legati oratoresque missi a 
populo Conlatino, ut vos populumque Conlatinum dederetis ?” 
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This formula implied a contractual stipulation, which 
is Clearly analogous to that of a private conveyance. 

Enemies who surrendered at discretion and delivered 
up to their conquerors their persons, their territories, 
and all other possessions,! were designated dediticii, or 
more exactly peregrini dediticit, Gaius describes them 
as enemies who having taken up arms and fought 
against the people of Rome have been defeated and 
have freely surrendered.? Their position was afterwards 
more clearly defined by a law of annexation, /ex deditionis. 
With respect to Roman rights, they were assimilated to 
the class of freedmen (/ibertini), and were therefore not 
admitted to the most important civic privileges. Thus, 
as Gaius says, surrendered enemies were debarred from 
testamentifactio : they were prohibited from taking under 
a will in any form, as were other aliens, and were also, 
according to the prevailing opinion, incompetent to 
make a will. Ulpian advances a reason for this, in that 
the dediticius had not citizenship either in Rome or in 
any other State; * so that it would seem that in the time 
of Gaius and Ulpian, domicilium was not regarded as 
equivalent to pairia with respect to giving validity to 
the form of a disposition in favour of the surrendered 
enemy. Only the lowest degree of civic freedom was 
enjoyed by freedmen belonging to this category, and no 


??? <c > 


“‘sumus.” ‘estne populus Conlatinus in sua potestate est. 
“¢deditisne vos populumque Conlatinum urbem, agros, aquam, terminos, 
delubra, utensilia, divina humanaque omnia in meam_ populique 
Romani dicionem?” ‘dedimus.” “at ego recipio.” 

1 Besides Liv. i. 38 of the preceding note, cf. also Liv. iv. 30; 
Mis (O53 VIL.) Ey $ XXVill. 34> XXXVIlIL, 23°% “ete, 

2 Inst. i. 14: “ Vocantur autem peregrini dediticii hi qui quondam 
adversus populum Romanum armis susceptis pugnaverunt, deinde victi 
se dediderunt.” 

3 Inst. 1. 25: ‘Hi vero qui dediticiorum numero sunt, nullo modo 
ex testamento capere possunt, non magis quam quilibet peregrinus, nec 
ipsi testamentum facere possunt secundum id quod magis placuit.” 

4 Reg. xx. 14: “Is qui dediticiorum numero est testamentum facere 
non potest, quoniam nec quasi civis Romanus testari potest, cum sit 
peregrinus, quoniam nullius certae civitatis civis est, ut secundum leges 
civitatis suae testetur.”” 
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means of acquiring Roman citizenship by them was 
provided by any statute, senatusconsult, or constitution.’ 
Further disabilities were imposed on them by the /ex 
Aelia Sentia, a.D. 4. They were prohibited from residing 
in Rome, or within a hundred miles from Rome.? 
Those who disobeyed this provision were sold, together 
with their goods, and were to be held in servitude 
beyond the hundredth milestone from Rome ; after such 
event they could not be emancipated, and in case they 
were manumitted they became the slaves of the Roman 
people.? In reference to the descendants of the deditici, 
however, several of the above-mentioned incapacities 
did not apply. Their sons, though reduced to poverty 
through the confiscation of their parents’ property by 
the patrons, were placed in the position of peregrini 
proper, and were under no legal obligations to those 
patrons. In a.p. 530 the dediticia libertas was formally 
abolished by Justinian,® though it had already been 
obsolete for a long time. 


The absolute powers which the conqueror claimed Relaxations as 
over the defeated nations, or prisoners taken in war, ‘© PSone 
were not always put into practice. From time to time In Greece. 
there were in Greece, apart from mitigations of various 
kinds introduced on the initiative of the belligerents 
themselves, protests against the severe treatment of the 


1Gaius, Inst. i. 26: “Pessima itaque libertas eorum est qui 
dediticiorum numero sunt; nec ulla lege aut senatusconsulto aut 
constitutione principali aditus illis ad civitatem Romanam datur.”— 


Cf. Sueton. dug. 40. 
GE Liv. viii. 14. 


3 Gaius, mst. i. 27: “ Quin etiam in urbe Roma vel intra centesi- 
mum urbis Romae miliarium morari prohibentur ; et si qui contra ea 
fecerint, ipsi bonaque eorum publice venire iubentur ea condicione, 
ut ne in urbe Roma vel intra centesimum urbis Romae miliarium 
serviant neve umquam manumittantur ; et si manumissi fuerint servl 
populi Romani esse iubentur. et haec ita lege Aelia Sentia conpre- 
hensa sunt.” 


4 See vol. i. pp. 230 seg., on the position of peregrins. 
5 Cod. vii. 5. 
Il. R 
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adversary in the field, and of prisoners taken after the 
fighting was over. Plato strongly opposed the wanton 
destruction or enslaving of Hellenes by people of the 
same race.' In the Heraclidae of Euripides, a prisoner 
is represented as having been brought to Alcmena, who 
said he must suffer a miserable death ; but objections 
were urged on the ground that such a measure would 
be contrary to the custom of the country : 


‘Mess. It is not possible for you to put him to death. 
Ale. In vain then have we taken him prisoner. 
But what law hinders him from dying? 
Mess. It seems not well to the chiefs of the land. 
Ale. What is this? Not good to them to slay one’s 
enemies? 
Mess. Not any one they have taken alive in battle.” 2 


Similarly the Plataeans, in their defence before the 
Lacedaemonian judges, exhorted the victors not to take 
their lives,—for such an act would bring them infamy 
and dishonour ; in the name of piety their lives must 
be spared.’ After the victory of Syracuse over Carthage 
at Himera, 480 B.c., one of the conditions of peace is 
related to have been that Carthage should in future 
refrain from her customary practice of slaughtering or 
immolating prisoners of war ;4—but this is probably 
a fiction invented in later times, though the report 
in itself shows, at all events, the general attitude of 
repugnance with regard to barbaric practices. 
Occasionally we find generals on their own account 
adopting a milder policy. The example of the Spartan 
commander, Callicratidas, the successor of Lysander, 


1 Repub. v. 471. 
2Eurip. Heraclid. 965 seg. (in Nauck’s ed. 961 seg.) : 


ATT. ovx €or’ dvvotbv tovde cou Kataktaveiv. 
AA. ddXos ap’ avriv aiypadwrov etAopev. 
” \ \ (g / \ eo , 
eipyer de Oy Tis TOvde pn Oaveiv vopos ; 
AIT. tots ricde xdpas portato ov doxel. 
AA, ti &) 708’; éxOpods towid’ od Kaddv Kataveiv ; 


AIT. ovyx évrw’ av ye (Ov eAwow ev paxy. 
$ Thue. ill, 58, 4Plut. dpophth. p. 175. 
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was conspicuous. After taking the town of Methymna 
by storm, 407 B.c., he delivered it over to be plundered 
by his men, and caused the slaves to be sold for the 
benefit of his soldiers. But, in spite of the persuasions 
of his allies, he refused to sell the Athenian garrison 
and Methymnaean citizens as slaves, declaring that 
so long as he exercised the command no Greek would 
ever be reduced to slavery,—éavtod apxovtos ovdéva 
“EAAjvev ets TO éxeivou dOvvaTorv avdpatrodia Oqvat," Grote 
bestows great eulogy on the Lacedaemonian admiral for 
his magnanimous conduct. ‘‘No one who has not 
familiarized himself with the details of Grecian warfare 
can feel the full grandeur and sublimity of this pro- 
ceeding.... It is not merely that the prisoners were 
spared and set free.... It is that this particular act 
of generosity was performed in the name and for the 
recommendation of pan-Hellenic brotherhood and pan- 
Hellenic independence of the foreigner. ... It is, lastly, 
that the step was taken in resistance to the formal 
requisition on the part of his allies.” * On two occasions 
Philip is said to have liberated Athenian prisoners 
without ransom, in the first place after the taking of 
Olynthus,? 348 B.c., and secondly after the battle of 
Chaeronea, 338 B.c., when he dismissed them with all 
their baggage.* 
Belligerents were very frequently allowed to ransom Ransom of 

the captives taken in war.> This transaction already Prisons 
appears in the Homeric age. In the very beginning o 
the J/ad, Chryses, a priest of Apollo, entreats Aga- 
memnon to accept ransom (d7rowa) for his daughter ; and 
towards the end Priam prevails on Achilles to deliver 
up the dead body of his son, on payment of a ransom, 


1 Xenoph. Hellen. i. 6. 14. 

2 Hist. of Greece, vol. vi. p. 387. 

3 Aeschin. De fals, leg. 16: ...tmd Pirimmov avev AdTpwv, 
yevopevos alypdAwros.... 


4Cf, Polyb. v. 10, as to the Macedonian king’s humane action in 
other respects. 


5 Cf. Daremberg-Saglio, s.v. Lytra, by A. Martin. 
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to ensure his due obsequies. Achilles sold some of his 
prisoners, but admitted others to ransom.! 

In historical times provisions for ransom were often 
made as the result of diplomatic negotiations. Thus 
Philip despatched Amphilochus to Athens to make 
arrangements for the ransom of the Macedonian 
prisoners captured by the Athenians.” Shortly after- 
wards the Athenians, in their turn, sent Aristodemus as 
envoy to Philip with regard to the Athenians taken in 
Olynthus ; and due provision on the subject was made 
in the subsequent peace of Philocrates.? In transactions 
of this kind, as in many others of a similar character. 
the proxenoi had an opportunity of intervening and 
exercising their good offices on behalf of the States they 
represented ; thus the payment of ransom by Corcyra 
to Corinth was guaranteed by the proxenoi of the 
former. 

Before their ransom was effected, the prisoners were 
sometimes subjected to harsh treatment,> mainly with 
a view, no doubt, of inducing their more fortunate 
countrymen to ransom them as quickly as possible. 
Herodotus relates that the Athenians having defeated 
the Chalcidians and the Boeotians, 507 B.c., threw 
many captives into prison, where they were bound in 
chains ; and after having liberated them on payment 
of a ransom of two minae for each, the victors hung 
up the fetters in the Acropolis.® 

The branding of captives was not an uncommon 
practice, which was apparently adopted to indicate the 
acquisition of property in them. The Samians marked 
the foreheads of Athenian prisoners with the figure of 
an owl, in retaliation for the branding of their own 


LCE Thad, vi. 425.3 Xi. LOOs Xx. 46, 
2Demosth. Epist. Philipp. 3 (or 159): ... date “Apdiroyxov vrep 


Tov aixpaddtwv eXOdvra mperPevT HV. ... 
3 Aeschin. De fals. leg. 15-20. 
4See vol. i. pp. 152 s¢g., 324, as to proxenoi and their functions. 
5.CE Thuc. iv. 41,47, 48. 6 Herodot. v. 77. 
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prisoners by the Athenians with the figure of a Samian 
vessel ;! the image of a horse was stamped on Athenian 
prisoners by the Syracusans ;7 Ptolemy IV. Philopator 
used that of an ivy in the case of Alexandrian Jews ; * 
Theban prisoners were branded by the Persians with 
the royal mark. 

But humaner treatment also obtained. Agesilaus Humaner 
reminded his soldiers that prisoners were men to be ee 
kept, and not criminals to be punished,—kai aoANakes Prisoners. 
Mev Toonyopeve Tots TTPATLWT ALS TOUS GALTKOMEVOUS [Ly WS 
adikous Tynmpeir Oat, GAN’ ws avOpwrous dvras dudaccew. .. .° 
Pausanias relates that it was an established rule with the 
Thebans to hold their prisoners to ransom, and to put 
to death all Boeotian fugitives who fell into their hands. 
But when Epaminondas, the greatest of Theban 
generals—in the opinion of Cicero, the ‘princeps 
Graeciae’°—had taken Phoebia, a Sicyonian town, 
where most of the Boeotian fugitives had gathered 
together, he nominally assigned to each of the men he 
captured there a different nationality, and set them all 
free.’ Again, cases are not wanting where captives 
were dismissed on parole, to give them an opportunity 
of finding ransomers. And prisoners who were able to 
ransom themselves often became the guests of their 
conquerors. Plutarch, explaining the word Jdopvéevos, 
says that when the prisoner paid his ransom, his captor 
took him home, admitted him to his board, then sent 
him back to his country, so that in this way a tie 
of perpetual friendship was established between them. 
Hence, dopvgevos, he says, signifies a ‘ spear-friend ’ 
(ddpuv, a spear, Eévos, a guest-friend), that is, one who, 


Mielatn Pericl.: 20; 2 Plat. WVie. 20; 3 Maccab. iii. 2. 29. 
4 Herodot. vii. 233. ° Xenoph. Ages.i. 21. %Cic. Acad. i. 4. 


7 Pausan, ix. 15. 4: OnPaious b& Fv KabertynKds Tovs pev aAAovS 
Ordcovs aixpaddrovs éovey adrevar xpypdtwv, Tods dé ex Bowtov 
4 Lal ie / bt We € \ vy / / 
pevyovtas (npioty Oavatw. modicpa ody EAWV Lxvovioy Po Biav 
” 6 > nN rN ce B s LO a > 7 \ 
evda oav To word ot Bowitioe puyddes, oTrvypnv adic Tovs 

2 / ” / “a ” / > , 
eyxatadnpbevtas, adAAnv ohicw av EeTvXe TaTpida Eerovopacwv 
EKATO. 
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having been a captive to an opponent’s spear, sub- 
sequently became his friend.’ 

Apart from any agreement arrived at by diplomatic 
negotiations as to the amount of ransom to be paid, 
there was a tendency to determine a normal price as 
the sum to be paid for a free man. According to 
Herodotus, as has been mentioned above, a sum of 
two minae was frequently paid by Peloponnesian States.” 
When Cleomenes deceived the Argives, who had taken 
refuge in sacred precincts, and captured them he received 
two minae for each, as being the fixed sum amongst the 
Peloponnesians.? Plutarch mentions the payment of 
one mina. In Rhodes, a thousand drachmas was the 
ransom paid for a freeman, and half this amount for a 
slave. Aristotle distinguishing between natural justice, 
and conventional, gives as an example of the latter the 
rule as to the ransom of a prisoner being a mina ,—olov 
TO wvas AUTpove Ha ;° but at the time he wrote mercenary 
armies were common. 

In Athens there was a law that the ransomed captive 
should reimburse his ransomer ; otherwise, he became 
his slave. There was a provision to the same effect in 
Crete, and in Rome.® 

Sometimes prisoners were exchanged. Thus in 
429 B.c. the Athenians under Phormio having defeated 
the Peloponnesian fleet returned to Athens bringing 
with them the ships they had captured, together with 


1Plut. Quaest. Graec. 17: ...Tods 8 dAucKopévovs iTpOv TH 
- ” la x “A > f. > 7 te 
TeTaypevov cde KaTaBaXeiv, Kat TovTO EAduBavov apevtes. mpdTEpoV 
8 ovx eioérpatrov, dAN’ 6 AaBav aixpddrwrov, amiyev oiKade, 
Kat petadovs GAGV Kal tpamé(ns, amemeumev oikade, O pev ov 
‘ “ / > lal \ / ie 7 “ / 
Ta AdTpa Kopioas, ernveito, Kal idos det dSueréAee ToD AaPovrTos 
ek Sopraddtov Sopvgevos tporayopevopevos.— The word came after- 
wards to mean a ‘firm friend’ as, for example, in Aeschylus, 4gam., 
880; Choeph, 562 ; and in Sophocles, Elect. 46 ; etc. 


2 Herodot. v. 77: xpovw 6€ cAvody oeas Supvews aroTipnoapevot. 

3 Herodot. vi. 79: drowa de éote IleXorovvnciows, Sto pvéae 
TeTaypevat Kat’ avdpa aiyuddwrov extivery. 

4Plut. Quaest. Gracc. 17. 5 Arist. Nic. Eth. v. 10. 

6 See infra, p. 268. 
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prisoners of free birth. The latter were exchanged 
man for man,—ot avnp avr’ avd pos eAvOnoav.' In 422 B.c. 
Cleon having taken Torone captured a large number of 
prisoners who were exchanged man for man against the 
prisoners taken by the Olynthians. ” 

On the conclusion of peace between belligerents 
provision was, of course, made in the treaties for 
the liberation of prisoners taken on both sides. Thus 
the ninth clause of the treaty (sometimes designated 
the peace of Nicias) entered into between the Athenians 
and their allies on the one side, and the Lacedaemonians 
and their allies on the other, 421 B.c., is to this effect : 
‘‘The Athenians shall surrender the Lacedaemonian 
captives whom they have in their public prison, or who 
are in the public prison of any place within the Athenian 
dominions, and they shall let go the Peloponnesians 
who are besieged in Scione, and any other allies of 
the Lacedaemonians who are in Scione, and all whom 
Brasidas introduced into the place, and any of the allies 
of the Lacedaemonians who are in the public prison at 
Athens, or in the public prison of any place within the 
Athenian dominions. The Lacedaemonians and their 
allies in like manner shall restore those of the Athenians 
and their allies who are their prisoners.” 


Apart from the special provisions relating to the Prisoners of 
dediticii, considered above, various relaxations as to “” ™%°™* 
the treatment of prisoners were likewise introduced 
by the Romans. From time to time Roman writers 
advocated, and statesmen and generals practised, modera- 
tion to foreign captives. When Mago surrendered 


PThye: ii, 103. 2 Thue. vi"): 


°'Thuc. v. 18: ... Kal tobs dvdpas, dro ciot Aaxedarpoviwy év TO 

Snpooiy TOV "APnvaiwr, 7) adAX0Oi mov, bons ’"AOnvaior dpxovor, év 
> lal 

Snpootw? Kal Tovs év UKdvy ToAopKkoupéevovs [leAorovvyriwv adetvat, 

\ XN 4 og rd / > / ~ Aes, aS 
kat tovs dAAovs door Aakedatpoviwoy Evppaxou év Ukidvy clot Kat 
ooous Bpacidas évéreppe, kat et Tis TOV Evppdywv Tov Aakedarpovior 
> ? re > NS > A (2 nv > / ae ? A a 
€v aes eoriy ane eee ee TOV, 7S AGyvaior apXovow, 
év ootw, ovTw 

mMpootw. dmosovTwv d€ Kai Naxedarpdvior Kat oi Evppaxor ous 

Twas Exovowv ’“AOnvaiwv Kat rov Evppdxwv, kata Tavira. 
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Carthagena (New Carthage) to Scipio, 209 B.c., all the 
inhabitants of the city numbering some ten thousand 
became prisoners of war; the Roman general put Mago 
and several Carthaginian senators in charge of Gaius 
Laelius, liberated the free-born citizens, allowed them 
to return to their homes, and even promised freedom 
to the skilled slaves at the successful termination of the 
war.’ On several occasions Caesar liberated his prisoners 
on condition of their not taking up arms again. Pyrrhus 
was highly eulogized by Cicero for restoring prisoners 
without ransom. Ennius is quoted by the latter to 
attest the generosity of the king of Epirus who is 
represented as having, in a noble speech, spurned the 
offer of ransom as a huckster’s transaction : 


‘Nec mi aurum posco, nec mi pretium dederitis ; 
Nec cauponantes bellum, sed belligerantes, 


Quorum virtuti belli fortuna pepercit, 

Eorundem me libertati parcere certum est.’ ? 
In the dialogue between Pyrrhus and Agamemnon in 
Seneca’s Troades, the latter advocates humane conduct 
towards prisoners, and points out that the sense of 
shame, if not positive law, should deter combatants 
from excesses. Thus to the observation of Pyrrhus : 


‘Lex nulla capto parcit aut poenam impedit’ 


Agamemnon replies : 
‘Quod non vetat lex, hoc vetat fieri pudor.’? 


There are numerous examples of prisoners of war 
having been admitted to ransom by their Roman 
captors. 

In the case of Roman prisoners ransomed by their 
friends, there is a law in the Digest providing that on 
their return home they were to refund the money paid. 

Prisoners were also exchanged by Rome, as, for 
example, in the first and the second Punic wars; and 


DPoly bs .x.°07- 4'Cic. De offic. 1.12: 
ST road. N333, 364. 4Dig. xiii. 26.3.3 5. xix. 15. Ge 
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a fixed sum in gold or silver was paid by the State 
which received a larger number than it restored.* In 
219 B.C., as Livy states, an agreement was entered into 
between the Roman and the Carthaginian generals that 
whichever received more prisoners than he returned 
should give two and a half pounds of silver for each 
man,—‘‘in permutandis captivis ... convenerat inter 
duces Romanum Poenumque, ut quae pars plus re- 
ciperet quam daret, argenti pondo bina et selibras in 
militem praestaret.”” And when in the following 
year a Roman camp surrendered to Hannibal, the 
Romans agreed to deliver up their arms and horses on 
condition that the ransom of every Roman should be 
three hundred denarii, of an ally two hundred, of a 
slave a hundred, and that on payment of the said 
ransom, they should be allowed to depart each with a 
single garment.* Similarly after the great Carthaginian 
victory at Cannae, Hannibal permitted the Roman 
prisoners to ransom themselves, fixing the price at five 
hundred denarii for a horseman, three hundred for a 
foot-soldier, and a hundred for a slave.* 

Roman prisoners dismissed on parole were compelled Promises 
by their government to fulfil their oaths and return to ee 
their captors conformably to their promise. Thus when 
Regulus was captured by the Carthaginians in the first 
Punic war, and was afterwards allowed to go to Rome 
to negotiate the exchange of prisoners, he returned 
faithfully after having advised the senate not to restore 
the Carthaginian captives. And, in this connection, 
Cicero lays down the principle that if, under stress of 
circumstances, individuals have made a promise to an 
enemy they are bound to keep their word,—‘“‘ si quid 


1Cf, Aul. Gell. vii. 18. iv; XX, 2/3° 


8 Liv. xxii. 52: “pacti, ut arma atque equos traderent, in capita 
Romana trecenis nummis quadrigatis, in socios ducenis, in servos 
centenis, et ut eo pretio persoluto cum singulis abirent vestimentis. .. .” 

4Liv. xxii, 58: “itaque redimendi se captivis copiam facere. 


pretium fore in capita equiti quingenos quadrigatos nummos, trecenos 
pediti, servo centenos.” 
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singuli temporibus adducti hosti promiserunt, est in 
eo ipso fides conservanda.”* It is, again, related that 
after the battle of Cannae Hannibal sent ten prisoners 
to Rome to arrange about an exchange, if agreeable to 
the Roman people, and to suggest that, as regards 
those in excess, a pound of silver should be paid for 
each. Before they departed they took an oath 
to return to the Carthaginian camp, if the Romans 
refused to exchange prisoners. After their arrival in 
Rome and the delivery of Hannibal’s message, the 
senate rejected the offer; and thus the lives of the 
captive Romans were placed in extreme peril. The 
parents, relatives, and friends of the ten messengers, 
says Gellius, embraced them, and assured them that 
they were now restored to their country. But eight of 
them held it was not a just restoration, since they had 
bound themselves by oath to return; and, accordingly, 
they went back. The other two, however, remained 
in Rome, asserting they were free and delivered from 
the obligation of their oaths, since, when they had left 
the enemy’s camp, they had returned the same day on 
the pretext that they had forgotten something, but in 
reality to satisfy the terms of their engagement in that 
manner. This fraudulent evasion was deemed so base 
that they were despised and reproached by all, and after- 
wards branded by the censors ; and their life became so 
unbearable that they killed themselves.? In every pro- 
mise, says Cicero, the essential meaning and not the 
mere words must be considered,—‘‘ semper autem in 
fide quid senseris, non quid dixeris cogitandum.”’? 
And the obligation imposed by the solemn promise is 
recognized by Roman jurisprudence in the application 
of the ius postliminii, the benefit of which was not 
extended to prisoners who returned to Rome contrary 
to their engagement with the enemy. 


The institution of postliminium involves notions of 
international law, as well as principles of Roman private 


De aie. 13: 2 Aul. Gell. vii. 18. 3 De offic. i. 13. 
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law, and applied to enemy captives as well as to Roman 
prisoners. The definition of Paulus given in the Digest 
would seem to suggest its derivation from the fetial 
law. The ius postlminii implied the right by which 
persons or things captured in war by the enemy were 
restored to their former status or condition on their 
return to the country to which they originally belonged;" 
and so, by a juridical fiction, a Roman prisoner of war 
could avoid the natural consequences of captivity. 
Failing such restoration, he would suffer the maxima 
deminutio capitis, the loss of citizenship and nationality, 
including ingenuitas, the privileges attaching to free 
birth, and all other rights; for example, if he were a 
paterfamilias, capture would ipso facto operate as a 
destruction of his patria potestas (‘ paternal power’); if 
he had before executed a testament, falling into the 
hands of the adversary rendered it invalid. But once 
he set foot again on his native soil, or on that of 
a friend, he at once recovered his former rights and 
civic position. A will, however, that was made on 
enemy territory was considered null ad initio’ If the 
wife of the prisoner was not a captive along with him, 
the marriage was dissolved, so that their consent was 
necessary subsequently to re-establish it ; but later this 
provision was altered by the /ex Iulia and the /ex Papia 
Poppaea.* 

The benefits of postliminium were not extended to 
deserters,® as their act rendered them guilty of treason ; 
to those who yielded to the enemy out of cowardice ; 
to such as were delivered by the fetial proceedings of 
deditio and refused to be received again from the 


1 Dig. xlix. 15. 19, pr.: “Postliminium est ius amissae rei recipi- 
endae ab extraneo et in statum pristinum restituendae inter nos ac 
liberos populos regesque moribus legibus constitutum.”—Cf. Cod. viii. 
RO; just. Last. 1. 12. 5. 


Ope ois ies. Gi. | 2 Juste Past i 12.1§5,) 2 Dig. xix. 15. 8. 


5 Dig, xlix. 15.19. 4: “Transfugae nullum postliminium est ; nam 
qui malo consilio et proditoris animo patriam reliquit, hostium 
numero habendus est.” 
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enemy ! (as in the case of Spurius Postumius, who was 
delivered to the Samnites, and C. Hostilius Mancinus, 
who was surrendered to Numantia,—the latter, how- 
ever, having been restored to citizenship by a special 
lex) ; to those who preferred to reside with the enemy; 
or to individuals who had been taken abroad by the 
civil modes of conveyance.” 

Apart from Roman citizens, the doctrine applied 
also to slaves, immovables, and certain movables, as, 
for example, trained horses, pack-mules, transport 
vessels (though not fishing-boats, or pleasure boats).* 
Everything else could become, on capture, the per- 
manent booty of the enemy,—‘‘si quid bello captum 
est, in praeda est, non postliminio redit.”* In this 
category were included arms, of which, it was held, 
Roman soldiers could not, without dishonour, be dis- 
possessed,—‘‘ non idem in armis iuris est, quippe nec 
sine flagitio amittuntur : arma enim postliminio revert 
negatur, quod turpiter amittantur.’’® 

If a captive slave was ransomed from the enemy by a 
Roman citizen, his former master could recover him by 
reimbursing the ransomer.® 

If one citizen recaptured property subject to the zus 
postliminii which had belonged to another Roman citizen, 
the Roman captor was considered to be the agent of the 
State, which, therefore, restored it to the previous owner. 

Sometimes postliminium in pace is spoken of in the 
Digest to distinguish it from the regular postliminium, 
namely, iz bello. It was applied to the case of countries 
with which Rome was not at war,’ and, generally, to 
autonomous, independent States bound to Rome by a 
treaty.® 


1 Dig. xlix. 15. 4: “fan qui hostibus deditus reversus nec a nobis 
receptus civis Romanus sit, inter Brutum et scaevolam varie tractatum 
est ; et consequens est, ut civitatem non adipiscatur.” 


2 Digs xlix. 5.19.7. . * Dig. xlix.a5i2.20, 813 Cic. Top van ge: 
4 Dig. xlix. 15. 28, pr.—Cef. Liv. v. 16. ) 

5 Digpe xl Ai 2 © Dig Ag Gl Lay 7. 

T Dig. aixe ag. 502. SD ig. xlike DGC. gh. 
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WAR: PERSONS PROTECTED—RIGHT OF SANCTUARY 
—BURIAL OF THE DEAD—'TRUCE—SPONSIO — 
TROPHIES—ESPIONAGE—NEUTRALIZATION AND 
NEUTRALITY 


Amonc the more important mitigations in the conduct 
of warfare and belligerent relationships, we find the 
protection of certain individuals, besides ambassadors 
and other diplomatic envoys (who have already been 
considered+); the universal recognition of the right 
of sanctuary ; the mild treatment of suppliants; the 
granting of safe-conducts; the establishment and observ- 
ance of truces and armistices ; the liberty freely accorded, 
even after the fiercest combat and merciless slaughter, 
to bury the dead and perform all due obsequies ; the 
neutralization of certain places and objects ; the insist- 
ence on the neutrality of States not fundamentally 
concerned in the disputes between others. 

Priests and all other persons officiating in religious 
ceremonies and the common festivals were considered 
inviolable. Such protection was afforded even in the 
very earliest times ; and infringements of this obligation 
were punished by the vengeance of the gods, and 
similarly condemned by men. Agamemnon, having 
committed an outrage on Chryses, the priest of Apollo 
at Chryse, was obliged to restore the latter’s daughter, 
Chryseis, and to offer up an expiatory sacrifice,—for 
Apollo sent down a pestilence on the Grecian camp in 
retribution for the king’s offence. Thus Odysseus, 


1 See vol. i. pp. 328 seg. 
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conducting the maiden to her father, said to him: 
‘Chryses, Agamemnon, king of men, sent me hither to 
bring thee thy daughter, and to offer to Phoebus a 
sacred hecatomb on behalf of the Danaans, wherewith 
to propitiate the king that hath now brought sorrow 
and lamentation on the Argives.’! An example of a 
later epoch showing regard for this rule is the terrible 
destruction of Thebes by Alexander, on which occasion 
he sold as slaves all the inhabitants, with the exception 
of those who had opposed the revolt, the personal 
friends and guests of the Macedonians, the descendants 
of the poet Pindar, and the priests.2 On account of 
their admitted inviolability, priests were frequently em- 
ployed, during the existence of hostile relationships, as 
mediators and special envoys to the adversary, under 
such circumstances as might imperil other classes of 
negotiators. Thus in 200 B.c., when Abydos (an 
Asiatic town near the Hellespont) was besieged by 
Philip, and compelled to capitulate, the beleaguered 
community despatched priests and priestesses with gar- 
lands to Philip to surrender the city to him, and to 
entreat his mercy.? Other religious functionaries, such as 
soothsayers,* and those attending the armies in the field, 
like the pyrphoroi (zvp, fire, popos, bearing, carrying), 


1 Thad, i. 442-445 : 
°Q Xpton, mpd p? ereuyev ava€ dvdpov ’Ayapépvor, 
maida Te col ayepev, PoiBw A tepiyv ExaTouPyv 
peEar trép Aavadv, odp’ tAKacdper Oa avakta, 
os vov ’Apyetourt roAvatova Kyde epijKev. 
(Homer frequently uses the names of certain preponderating 
tribes, such as Achaeans, Danaans, Argives, for the Greeks. The 
word Hellenes (“EAAnves) is of later origin.) 


2Plut. Alex. 11: trre€eAdpevos S€ tods tepeis Kal Tovs Eevovs TOV 
Maxeddvwv dravtas kal tovs dd Ilwéddpov yeyovoras Kai Tods 
brevavtwwbévtas Tois yydioapevois TV arocTacww amédoTo ToOvs 
adAXovs wept TpiTpupiovs yevopevous. 

3 Polyb. xvi. 33: ... Tos lepets Kal Tas lepetas exméurev peta 
oTempatwv mpos Tov Pidiurrov, Senoopevous Kal wapadiddvtas avT@ 
Thy moduv.—Cf. Liv. xxxvii. 9. 


+ Cf “Thue. vi, 69. 
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the Lacedaemonian priests who carried before the 
armies the sacrificial fire at the time of an engagement 
with the enemy, were usually free from violence. 
Again, those individuals in general who journeyed to 
the common Hellenic temples or to the public games 
enjoyed a similar immunity, and were considered to be 
under the special protection of the States through whose 
territory they passed. The Aetolians, in particular, pro- 
tected also the Dionysiac musicians, actors, and other 
functionaries engaged in the feasts of Dionysus. An 
inscription speaks of the usual aodadea (personal 
security) and aovAia (inviolability) accorded to these 
privileged Persons, nye vere do aneay Kat aovAlay efwev 
avuTots TO ar AttoXov Kal TOV é€v Altona KATOLKEOYTO. 2 

The same religious conception is said to have 
restrained Greeks from laying hands on the Lacedae- 
monian kings, who, though leading armies in the field, 
were held to be invested with a sacred character, on 
account of their performance of sacred rites, and owing 
to their descent from Hercules. Plutarch says that the 
enemies of Sparta manifested a strong reluctance to 
assault her kings when encountered even in the heat of 
battle, and turned aside through veneration of their 
exalted position.* 


The right of asylum has already been considered,* Right of 
but it will be convenient to refer to it briefly in this asHlune 
connection. Violations of this right were universally 
thought to call down on the offenders the dire retribu- 
tion of the gods. When Cassandra (daughter of Priam) 
was torn away by Ajax Oileus, king of the Locri, 
from the shrine of Athene, due expiation was exacted. 
The ‘common laws of the Greeks,’ xowa tov ‘“EAAjvev 


1Cf, Herodot. viii. 6. 2 Corp. inscrip. Graec. 3046, ll. 11-13. 

3Plut. Agis, 21: PBactret yap, ws couxe, Aaxedarpoviwv ovd€ ot 
Todgutor padiws ev Tais pdyais dravTavtes Tpooepepov Tas yXElpas, 
GAN amerpérovto Sedudtes Kal oeBdpevor 7d a€iwpa. 

4 See vol. i. pp. 347 s¢9. 

> Polyb. xii. 5. —Cf. Virg. den. i. 39 seg. 
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vousua,! demanded that reverence should be paid to 
sanctuaries and temples, and that no violation should 
be offered to those who sought shelter therein. This 
immunity was bestowed on fugitives from the enemy, 
On criminals, and even on such as were condemned 
to death ;? to take their lives under these circumstances 
would be universally accounted a gross act of sacrilege, 
Tpary ka TavT@V aceSécratov,’>—conduct that fell within 
the category of ‘epocvAia,* or fepoovAnots,’ sacrilege in 
general ; and persons guilty of such desecration rendered 
themselves liable to the severest penalties, as well as 
to divine imprecations against themselves and _ their 
descendants.° Thus a terrible earthquake visited Sparta 
because, as it was thought, the Lacedaemonians had put 
to death certain helots who had taken refuge in the 
temple of Poseidon at Taenarus,’ and the curse of 
Athene of the Brazen House was likewise attributed 
to the murder of Pausanias in the precincts of the 
temple.2 When a city was stormed, fugitives who 
sought refuge in sanctuaries were generally spared ; 
practices to the contrary always and everywhere called 
forth strong condemnation. 

Apart from fugitives who claimed the protection of 
the presiding deities of the temples, it was also for- 
bidden to slay suppliants who, in the course of an 
engagement in the field, laid down their arms and 
threw themselves on the mercy of the enemy. Oracles 
frequently pronounced suppliants to be inviolable. The 
Persians having demanded the surrender of Pactyas, 
a Lydian, who had fled for shelter to Cyme, the oracle 
at Branchidae condemned the intended seizure and 
delivery of the suppliant.2 The Dodonian god con- 
sistently enjoined on his votaries the duty to grant 


1 Diod. xix. 63. 2Plut. De superst. 4. ® Polyby iv.235¢ 
4 Cf. Xenoph. Apol. 25 ; Plat. Repub. 443 a. 5 Diod. xvi. 14. 
Ch Thueiei26) 134: 06" Tine, ites. 8 lbid. 


® Herodot. i. 157-1593 cf. ibid. vill. 53-54.—Cf. vol. i. pp. 359- 
360, as to the story of Pactyas, in connection with the practice of 
extradition, and the religious scruples against such surrender. 
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protection to such refugees; and the fate of Helice, 
says Pausanias, is an indication that divine wrath against 
offenders cannot be averted! In accordance with an 
ancient oracle of Delphi current among the Lacedae- 
monians, suppliants of the Ithomaean Zeus were to be 
spared ; and so when Ithome capitulated to Sparta, 
455 B.c., the Messenians, together with their wives and 
children, were allowed to go free, and received from 
Athens a home at Naupactus.2. The Plataeans, in their 
speech to the Lacedaemonian judges, 427 B.c., exhorted 
them not to bring infamy upon themselves by putting 
suppliants to death ; and, apart from the demands of 
piety, they urged that they had surrendered themselves, 
and stretched out their hands to the captors, and that 
Hellenic law forbids the slaying of suppliants. 
Similarly, the Romans believed—though, perhaps, 
not with so strong a conviction as that of the Hellenic 
peoples—that violation of the right of sanctuary was 
punished by the gods; and instances of this were 
thought to be the terrible calamity that befell the 
censor Fulvius Flaccus, and the untimely end of Sulla. 
Positive law also prescribed severe punishment for 
those guilty of sacrilegium of this character. The 
principle was long in existence in Rome; its firm 
establishment was attributed to Romulus.’ There is 
an extant epigraphic document showing the formal 
recognition by the senate of the sanctuary at Teos, and 
the due respect paid to it.6 Protection was also 
afforded by the abode of the flamen Dialis’ (the priest 


1 Pausan. vii. 25. 1-2 ; cf iv. 24. 7. 

*Thuc. i, 103: iv 8€ te Kal yxpnorjpiov trois AaxeSarpoviors 
Tlv@cxdv mpd tot, tov ixérnvy tov Auwds tod TOwunra adveva. 
eEnrAOov S€ atrol Kal waides Kal yuvaixes. 

®Thuc, iii, 58: dere Kal tov cupudrwov ddeav rowdvres Sova 
dv dixd(oure, kal mpovoodvres Stu Exovtas Te éAd Bere Kal Xelpas 
TpoirXopevous (6 dé vopos tots "EAAnou pi) Kreivew Tovrovs),... 

*See vol. i. p. 358. 

* Dion. Hal. ii. 15.—Cf Dion Cass. xvii. 19 ; Liv. i. 8. 5. 

6 Corp. inscrip. Graec. 3045. 7 Aul. Gell. x. 15. 
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of Jupiter), by the flags of the legions,‘ and by the 
images and statues of the emperors.? 

In addition to these general exemptions from the 
rigour of warfare, immunity was often extended to 
certain individuals temporarily, and under particular 
circumstances. Thus, the granting of safe-conducts 
was a common practice both in Greece and in Rome. 
The word ddea (literally, freedom from fear) is often 
used by Greek writers to designate generally a specific 
guarantee given to individuals to ensure their im- 
munity from maltreatment when by their position as 
enemies or by their conduct they had previously become 
liable to severe measures. Herodotus makes use of 
the term to express a free pardon; as, for example, 
where Rhampsinitus, the king of Egypt, offered security 
of this kind to a certain thief if he would voluntarily 
disclose his identity.?. Alcibiades, before surrendering 
to Sparta, claimed the concession of adeia, akiwv adevav 
avT@ yevérBau.t Again, the term acdadeua (usually 
associated to aguNa) is of very frequent occurrence in 
the records both of pacific transactions between States 
and of their belligerent operations. It indicates personal 
inviolability and exemption from the forcible dis- 
possession of property, guaranteed, under certain 
circumstances, by those public authorities or private 
citizens who, on account of alleged injuries by the 
other party concerned or by their government, might 
otherwise legitimately resort to measures of reprisal 
and retaliation.® 

In Rome the most usual expression for safe-conduct 
is fides, or more exactly fides publica, which denotes a 


SPakit. 808. 1.39. 2 bid, iii. 36. 
3 Herodot. ii. 121. 6. 4Plut. Acid. 23. 
5Cf. vol. i. pp. 143, 145, 1553 supra, p. 150, in the affair of 


Cos and Calymna, where certain citizens of the latter State received 
dopdXea, to enable them to proceed to Cos in safety for the 
purpose of making investigations into disputed accounts, and for 
the cross-examination of deponents unable to attend the court at 
Cnidus. See also infra, chap. xxvii., on measures short of war. 
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formal undertaking and guarantee on the part of the 
State itself, or given by a Roman general on his 
own initiative, to respect the person of one who was 
otherwise liable to capture. Thus Jugurtha of Numidia 
was brought to Rome under a safe-conduct,—“ eum 
interposita fide publica Romam duceret.”! Similarly, 
Amynander, king of Athamania, having been put under 
the protection of a safe-conduct, came into the Roman 
camp, 189 B.c.,—‘* Amynander quoque Athamanum 
rex fide accepta venerat in castra Romana.” 2 Thurrus, 
the chief of some Spanish tribes, came in the same 
manner to the camp of Gracchus to plead for the lives 
of some of his distinguished countrymen who had 
been made prisoners by the Romans, 179 B.c.,— 
“‘audita suorum clade, missis qui fidem venienti in 
castra ad Gracchum peterent, venit.’’3 

A rarer term for safe-conduct is diploma ; but this 
was properly a letter of introduction given to dis- 
tinguished Romans journeying abroad.4 


That belligerents should unreservedly permit their Burial of the 
adversaries to bury the dead was enforced by the law of “** 
war. The principle was fully recognized even in pre- 
historic times, though, no doubt, we read of occasional 
Practices to the contrary. But these infractions were 
exceptional, and were admittedly opposed to established 
custom ; so that they cannot be said to furnish any 
index to the conduct and sentiment which obtained 
universally. Thus in the Jad we find that the body of In Greece. 
the foe—though, as a rule, only of the chiefs—was 
sometimes mutilated or thrown to the wild beasts and 
birds of prey.’ Hector was resolved to fix the head of 
Patroclus on the stakes of the wall.° Achilles offered 
indignities to the body of Hector. On the other hand, 
Hector, in his challenge, paid homage to the sanctions 


1Sall. Jug. 32. ? Liv. xxxviil. g. 

3 Liv. xl. 49. *Sen. Clem, i. 10. 

° Cf. Iliad, i. 43 viii. 3795 XVI. 55935 xxiii. 21. 
6 Thad, xviii. 176. 
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of universal law by declaring as a condition of the 
combat that the victor was to give up the body of the 
vanquished for due burial.’ And, further, in spite of 
Achilles’ ill-treatment of the dead Trojan hero, the real 
humane feeling of the Hellenic race is shown by the 
story that the corpse was preserved by the gods from 
corruption and defacement, until due obsequies were 
ultimately rendered to it in Troy.? Similarly, Achilles 
refrained from committing any outrage on the body of 
Eétion, and even erected a monument to him.’ After 
an engagement in the field the combatants often 
departed peacefully, and were at liberty to perform 
the obsequies to their dead.* The defeated party 
usually asked for a truce for this purpose, and very 
rarely indeed was such request refused. Agamemnon 
readily declared to Idaeus, the herald, that he did not 
grudge the enemy the cremation of those who fell in 
the conflict— 


> \ X lal , + 4 5 
Gppi O€ VEKPOITLY, KATAKNEMEV OUTL pEyalpw. 


In more historical times, still greater respect was shown 
to the enemy fallen in battle. “... From a very early 
period,” as Jebb says,°.‘* Hellenic feeling was shocked 
at the thought of carrying enmity beyond the grave, 
and withholding those rites on which the welfare of the 
departed spirit was believed to depend. The antiquity 
of the maxim that, after a battle, the conquerors were 


1 Tiiad, vii. 76 seg., and cf. especially the declaration (Il. 84-86) : 
tov d€ vexvv eri vnas evocéApors droduca, 
ogppa € Tapxtowor KapyKopowrvTes ’Axarol, 
ond TE ol xevwouv eri wAatel “EAANoTOrTY. 
2 Iliad, xxiv. 411 seq. 
3 Iliad, vi. 416-418: 
ovde puv e€evdpige’ ceBacoato ydp Toye Buyer 
GAN apa piv Karéxne oriv evtert Sardad€éourev, 
nO ert onp Exeev. 
4 Thad, vil. 299 seq. 
5 Thad, vii. 408.—CE. vii. 375-377. 
6 Introduction to his edition and translation of Sophocles’ Antigone, 
sect. XXil. 
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bound to allow the vanquished to bury their dead is 
proved by the fact that it was ascribed either to 
Theseus* or to Heracles.”® In the Thebais, an epic 
narrating the conflict between the brothers Eteocles 
and Polynices of Thebes, Statius relates that, after their 
death, burial was refused by the new king in the case 
of the dead followers of Polynices ; whereupon great 
indignation was felt throughout Hellas, and Theseus, 
the king of Athens, took up arms. Addressing his 
army, he invoked the sacred rules of the law of nations, 
described by him as the law of the entire world, the 
universal convention of the human race,—“ terrarum 
leges, et mundi foedera.”? Sophocles clearly shows his 
sympathy with Antigone in her deliberate disobedience 
of Creon’s edict against burying Polynices,! as her 
defiance was actuated by fundamental human feeling in 
harmony with divine law and inveterate custom. Else- 
where the poet again represents the humaner spirit of 
his age by making Odysseus prevail on Agamemnon to 
grant burial to Ajax, who had, indeed, by his murderous 
design on the Atreidae, deservedly incurred their 
resentment and that of the Greek army, and who fully 
realized the heinous nature of his crime, and his conse- 
quent liability to be refused all funeral ceremonies,—so 
that his only prayer to Zeus was that his body might not 
be thrown to the dogs and birds.> Odysseus, however, 
thus successfully pleaded on his behalf: “Listen, then.® 
For the love of the gods, take not the heart to cast 
forth this man unburied so ruthlessly ; and in no wise 
let violence prevail with thee to hate so utterly that 
thou shouldst trample justice under foot. To me also 
this man was once the worst foe in the army,—from the 
day that I became master of the arms of Achilles ; yet, 


1Plut. Thes. 29. 2 Aelian. Var. hist. xii. 27. 
3Statius, Thebais, xii. 642. 4Soph. Antig. 450 seg. 
°Soph. Ajax, 829-830: 

Kal pa mpds €xOpv tov Katorrevbels rdpos 

PtpOa Kvolv rpdBAnTos oiwvois B ~dup. 
6 Jebb’s translation. 
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for all that he was such toward me, never would I requite 
him with indignity, or refuse to avow that, in all our 
Greek host which came to Troy, I have seen none who 
was his peer, save Achilles. It were not just, then, that 
he should suffer dishonour at thy hand; ’tis not he, 
tis the law of Heaven that thou wouldst hurt. When 
a brave man is dead, ’tis not right to do him scathe— 
no, not even if thou hate him.” ! 

In reference to the Sophoclean treatment of this 
subject, particularly with regard to the conflict between 
Creon and Antigone, the writer quoted above observes :” 
“In giving that issue to his play, Sophocles was doing 
what the general feeling of his own age would strongly 
demand. Greeks of the fifth century B.c. observed the 
duty towards the dead, even when warfare was bitterest, . 
and when the foe was barbarian. The Athenians buried 
the Persians slain at Marathon, as the Persians buried 
the Lacedaemonians slain at Thermopylae. A notable 
exception may, indeed, be cited ; but it is one of those 
exceptions which forcibly illustrate the rule. The 
Spartan Lysander omitted to bury the Athenians who fell 
at Aegospotami; and that omission was remembered, 
centuries later, as an indelible stigma upon his name.” * 


1Soph. Ajax, 1332 seg.: 

OA. dkove vey. dv avdpa tovde tpds Oedv 
pay tAns abartov OS avadyjtws Bader 
pnd » Bla oe pndapas vixnodro 
Tordvee puoeivy Bote THY Siknv mately. 
Kdpot yap nv mol otros €xOictos oTparor, 
é€ od ’kpdtyoa tov ’AxtAXelwy drAwv 
Bb) ? SUE DN ” ” LT ted x / > 2 a 
GAN’ avrdv eurras OvT’ e€yw Tovovd’ Epot 
OvK GvTaTiaoaim av, w@oTEe py A€yerv 
o> 7. Nn. se ? / ¢ 
ev’ avép’ ietv apuotov ’Apyeiwv, drot 
Tpoiay adixcperGa, 7Ayv 'AxiAAEws. 
MA b 
dor ovK av evdikws y’ atipdorTo cou" 
> , a > X \ Lan 4 
ov yap Te TovTov, ddrAa Tors Be@v vopmovs 
Pbecipas av’ avdpa & od dixaov, ei Oavor, 
Brdrrev tov ecOrov, od8 Edy pucw@v Kupys. 


2 Introduction to the Antigone, sect. xxii. 
3 Cf. Pausan. ix. 32. 6: PiroxAea yap ’A@nvaiov év Aiyos rota- 


lal \ ted, na x 7A@ / a“ LAA id 
Bolts KGL GUTOV OTPAaTHYOvVTa Kat HVaLWVY TWY @ Wy OGOV 
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After the defeat of the Persians by Pausanias, 
Lampon, one of the most eminent of the Aeginetae, 
advised him (as has already been referred to) to impale 
Mardonius, as a retaliation for the like treatment of 
Leonidas, the Spartan general’s uncle, who had fallen at 
Thermopylae. But Pausanias indignantly repudiated 
the suggestion, and remarked that to offer indignities 
to the dead was condemned by the laws of civilized 
warfare. 

Truces for performing the last duties to the dead, Truces for 

Ni hs ae MP performing 
orovoal eis vexpav avatperw, were usually concluded at obsequies. 
the close of a conflict. A non-Hellenic example of 
this practice may be mentioned in reference to the 
battle of Rhaphia, 217 B.c., where Antiochus was 
defeated by Ptolemy. The vanquished party having 
reached Gaza despatched an embassy to the victor to get 
leave to pick up their dead, and accordingly obtained 
a truce for performing the customary funeral rites.’ 
In case of refusal, exceptionally strong reasons were 
necessary ; as, for example, in the second sacred war, 
where the Phocidians had maliciously violated the law 
of nations by pillaging the Delphian temple and in- 
sulting its god.? In the battle of Delium, 424 B.c., the 
Boeotians refused the Athenians permission to bury 
their dead, on the ground that they had been guilty of 
sacrilege, and transgression against universally recognized 
Hellenic law,—ore ou OuKalws dpacetay TapaBaivortes Ta 
vouia Tov “EAXjvov 3+ but after the capture of Delium, 
they delivered the dead at the renewed request of the 
Athenian herald.® And, conformably to such mitiga- 


s > 7 ” ane L € / 7, 

TETPAKLTXLALoUS aixparMToUs OVTAaS GTEKTELVEV O Aicavdpos, Kat 
OX > “ > te lal a \ , a 3 Lal 
odirw ovde drofavovow erjveyKe ynv, 0 Kat Mydwv rots amoPBacw 
5) n econ Cns: , \ ios 7 ra 
és Mapaddva trnpse wap’ ’APnvaiwv, cai avtdv Aaxedarpoviwy Tots 
Cel > 7, > he = 4 

recovow év OepportAais éx Baorhews BepEov. 


1 Herodot. ix. 79. 


2Polyb. v. 86: ...KaKel KatacTpatomedevoas Kal dvamepipd- 
pevos Tept THS TOV VvEeKpOV dvarpérews, Ex7/devTE tous TeOveaTas 
vTocTovoous, 


8 Diodor. xvi. 25. 4 Thuc. iv. 97. 5 Thuc. iv. 101. 
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tions, Plato lays down that the dead must not be 
despoiled, or their burial hindered. 

The Romans, too, observed these principles. Even 
as far back as the epoch of Latinus, the king of the 
Laurentians, we find, according to Virgil’s narrative, 
the king’s ambassadors going to Aeneas to ask for a 
two days’ truce for burying their dead; on which 
occasion the envoys pointed out that the death of the 
combatants at once obliterated their enemy character : 


“ nullum cum victis certamen et aethere cassis,” 2 


The embassy of Latinus was welcomed, and the request 
readily granted: 


“‘ nunc ite et miseris supponite civibus ignem.” 


In 189 B.c. after a conflict between the Macedonians 
under Philip and the Athamanians and Aetolians, per- 
mission to bury the dead was given under a truce,— 
“‘postea per indutias sepeliendi caesos potestas facta 
est.) 


Truces (o7rovdai ; éxexerpia,® literally ‘a holding of 
hands,’ hence, a cessation of hostilities) were con- 
cluded also for other reasons than for performing the 
solemnities of sepulture. They were established for 
the exchange, ransom, or release of prisoners of 
war,—v7roamovoous amlevat Tous aly marwras, ® They were 
sometimes granted when a besieged city offered to 
surrender on certain conditions. Thus, on the 
capitulation of Potidaea, 430 B.c., the citizens, as well 
as the foreign troops, were to come out of the city, the 
men with one garment, the women with two, and they 
were allowed a certain sum of money for their journey. 


if! A "Fe , ” ‘ ri ‘A QA nw 
Repub. v. 469d: "Earéov dpa tas vexpoovAias Kal Tas Tov 
dvatpecewv dvaxwdicers ; "Haréov peéevtor, edn, vy Aia, 
2 Aen. xi. 104. 8 Ach. Xi. 119. 4 Liv. xxxvill. 2. 
5 As to the difference between eipjvn, orovdat, and éexexepia, and 
the exact significance of the latter, see vol. i. p. 376. 


6 Plut. Sol. 9. 
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Accordingly they departed under a safe-conduct, v70- 
orovdot &AAOov, and sought fresh homes.! In 425 B.c., 
on the proclamation of Cleon and Demosthenes, the 
Lacedaemonians agreed to surrender at discretion to 
the Athenians; whereupon a truce was made, and the 
two Athenian commanders then held a parley—Euvnj\ Oov 
és Adyous—with Styphon, the Lacedaemonian leader. 
Afterwards, the Spartans sent a herald and removed 
their own dead.” 

An armistice frequently served as a preliminary to Armistice and 
formal peace negotiations ; and here we find three kinds Pegotiations. 
of functionaries employed, namely, heralds, ambassadors, 
and their suites furnished with safe-conducts, k7jpuxe dé 
Kal peo Bela kat axoAovOor ... c7rovoas Elva... 22 eas 
in 423 B.c. Athens and Sparta, including their respective 
allies, made a truce for a year with a view to subse- 
quently establishing peace on a secure basis by means 
of diplomatic methods, and to effect a balance between 
the contending powers. During the continuance of the 
armistice (éexerpia), says Thucydides, fresh negotiations 
for a final peace were constantly carried on.’ Similarly, 

a thirty days’ truce was offered to Philip by the Aeto- 
lians through the Rhodian and Chian ambassadors ;” 
and Antiochus, after his unsuccessful siege of Dura in 
Phoenicia, agreed with Ptolemy’s ambassadors to a 
suspension of hostilities for a period of four months." 

As an example of a formal engagement of this nature, 
it will be of interest to observe the provisions laid 
down in the truce between Athens and Lacedaemon of Truce between 
the year 423 B.c., which secured for all the parties ST 
concerned liberty of access to the oracle at Delphi, and 
the protection of its treasures, insisted on the principle 


1Thuce. il. 70. 

2Thuce. iv. 38: ... 08 d& Aaxedarpoveos Kipuka TéeuwavrTes TOUS 
vexpous SiexopicavTo. 

3 Thue. iv. 118. 

4Thuc. iv. 119: ‘H pev 8: éxexerpia atry éyévero, Kal Evvyeray 
év abty mept TOV perCovwr omovoav Sua. ruvTds és Adyous. 


5 Polyb. v. 28. 6 Polyb. v. 66. 
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of ‘uti possidetis,’ prohibited Peloponnesian vessels of 
war from sailing in their territorial waters, and pro- 
vided for arbitration, for diplomatic negotiations by the 
accredited plenipotentiaries of the contracting States, 
and for the extradition of deserters. It appears that 
the conditions had been first agreed upon at Sparta, 
and then submitted to Athens for acceptance; that 
resolutions of the Athenian assembly were returned to 
Sparta, and there approved; and that finally followed 
the formal ratification by certain appointed individuals 
on behalf of the respective parties to the truce. 
The following were the conditions as reported by 
Thucydides: 

(1) ‘Concerning the temple and oracle of 
the Pythian Apollo, it seems good to us that 
any one who will shall ask counsel thereat 
without fraud and without fear, according 
to his ancestral customs. To this we, the 
Lacedaemonians and their allies here present, 
agree, and we will send heralds to the 
Boeotians and Phocians, and do our best to 
gain their assent likewise. 

(2) ‘Concerning the treasures of the god, 
we will take measures for the detection of 
evil-doers, both you and we, according to 
our ancestral customs, and any one else who 
will, according to his ancestral customs, pro- 
ceeding always with right and equity. Thus 
it seems good to the Lacedaemonians and 
their allies in respect of these matters. 

(3) ‘It further seems good to the Lacedae- 
monians and their allies that, if the Athenians 
consent to a truce, each party shall remain 
within his own territory, retaining what he 
has. The Athenians at Coryphasium shall 
keep within the hills of Buphras and Tomeus. 
They shall remain at Cythera, but shall not 
communicate with the Lacedaemonian con- 
federacy, neither we with them nor they with 
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us. The Athenians who are in Nisaea and 
Minoa shall not cross the road which leads 
from the gates of the temple of Nisus to the 
temple of Poseidon, and from the temple of 
Poseidon goes direct to the bridge leading to 
Minoa; neither shall the Megarians and their 
allies cross this road ; the Athenians shall hold 
the island which they have taken, neither 
party communicating with the other. They 
shall also hold what they now hold at Troezen, 
according to the agreement concluded between 
the Athenians and Troezenians. 

(4) ‘At sea the Lacedaemonians and their 
allies may sail along their own coasts and the 
coasts of the confederacy, not in ships of war, 
but in any other rowing vessel whose burden 
does not exceed five hundred talents. 

(5) ‘ There shall be a safe-conduct both by 
sea and land fora herald, with envoys, and any 
number of attendants which may be agreed 
upon, passing to and fro between Pelopon- 
nesus and Athens, to make arrangements 
about the termination of the war and about 
the arbitration of disputed points. 

(6) ‘While the truce lasts neither party, 
neither we nor you, shall receive deserters, 
either bond or free. 

(7) ‘And we will give satisfaction to you 
and you shall give satisfaction to us accord- 
ing to our ancestral customs, and determine 
disputed points by arbitration and not by 
arms. 

‘These things seem good to us, the 
Lacedaemonians, and to our allies. But if 
you deem any other condition more just or 
honourable, go to Lacedaemon and explain 
your views; neither the Lacedaemonians nor 
their allies will reject any just claim which you 
may prefer. 
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‘And we desire you, as you desire us, to 
send envoys invested with full powers. 
‘This truce shall be for a year.”* 


Further, in addition to the discontinuance of hostilities 
by explicit agreements, the commencement of a festival 
was deemed ipso facto to suspend warlike operations ; 
though usually there was also a formal proclamation 
of a truce (é€kexepia), in order that all, including the 
belligerents, might have unrestricted access to the com- 
mon games and religious ceremonies. The time during 
which such cessation of arms lasted was termed ‘epouyvia,” 
or ‘epoujua® (that is, the ‘holy days of the month’). 

In the first place peace was proclaimed in the country 
where the games were to take place, then ‘ peace-heralds’ 
were despatched to other parts of Greece to make a 
similar announcement. In this connection it may be 
observed that neither acquiescence in the declaration 
nor the practice consequent thereon was quite uniform 
or consistent. It would seem, speaking generally, that 
only those cities where a formal proclamation had been 
made were considered to be bound by the sacred truce, 
or to be able to take advantage of it ;—at least, we find 
that States in whose territory no proclamation to that 
effect had been publicly made sometimes repudiated 
the various obligations, which a formal declaration had 
imposed on other communities. Thus in 420 B.c., 
during the celebration of the Olympic games, the Eleans 
excluded the Lacedaemonians from the temple, there- 
by preventing them from contending in the games, as 
well as from offering sacrifices, because the latter refused 
to pay the fine inflicted on them according to Olympic 
law for bringing an armed force against the fortress of 
Phyrcus and Lepreum during the existence of the truce.* 


tT hue, iv. 118. 2 Thue. ill. 56, 65. 3’Thuc. v. 54. 

*' Thue. v.49: Kal t Aaxedarpoveor TOU ipod bro "Hieiwv etpxOnoar, 
@oTeE Pi Ovew pnd? dywvifer Gar, OUK EKTiVOVTES THY Sixny avtois, nV 
év TO 'OAupmiaxg vo py *"HAciou KaTediKdoaVvTo avrav, pdcKovres 
opas ért Bipxov te teixos GrAa emeveyKeiv Kal és Aérpeoy adtov 
omrAXtras év tats "Odvpriakais orovdais éoméeppat, 
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The Lacedaemonian envoys, however, maintained that 
the sentence was unjust, inasmuch as the truce had 
not been announced in Sparta when their troops entered 
Lepreum, and that as soon as it was proclaimed there, 
all hostilities immediately ceased.1 

The Dorian States generally refrained not only from 
aggressive operations during the festival, but were even 
reluctant to oppose hostile invasions ; as was the case 
with the Spartans on the occasion of the Carnean 
festival (held in honour of Apollo Kapvews),* and the 
Hyacinthia (in honour of Hyacinthos),* in spite of the 
menacing advance of Xerxes. In 419 B.c. the Lace- 
daemonians preparing to make war on Argos were 
restrained by the approach of the ‘sacred month.’ 
The Argives, however, disregarding this obligation, 
continued their expedition against Epidaurus, and 
invaded and devastated its territory. The Epidaurians 
accordingly called upon their allies for assistance ; but 
some of them, pleading the sanctity of the month, 
refused to come, and others proceeded no further than 
the frontier of Epidauria.* Again, the Plataeans plead- 
ing before the Lacedaemonian judges, 427 B.c., in 
defence of their own State as against Thebes, urged 
that the Thebans, apart from other injuries inflicted on 
the Plataeans, even attempted to seize their city after a 
truce had been proclaimed, and at a holy season; and 
that, therefore, their countrymen justly and conform- 
ably to universal law defended themselves and punished 
the aggressor.” The Thebans, in their rejoinder, insisted 


1 [bid.: MaxeSarpovior d€ rpeo Bes réepwavtes dvtédeyov py SuKaiws 
opav katadedixdo bat, A€yovtes py emnyyéeAOar ww és Aaxedaipova 


Tas oroveds, 67’ éréreupav Tovs OmAiTas... Kal drAa ovdapdce Erx 
avrois ereveykeiv. 
2 Herodot. vii. 206. § Heradot. ix. 11. 


*Thuc. v. 54: ’Eridavpion dé tots Evypdyovs amexadovvto’ dv 
Tivés Of pev, TOY pHVva mporpacicavto, ot dé Kal és peOopiav ris 
’"Eudavptas éAOdvtes Hovyafov. 

5 Thuc. iii. 56: dA yap airovs tiv ipetepav KatadapBdvovras 
év orovéais Kai mpocéte tepopnvia opOds eripwpynodpeba, Kara Tov 
Tact vopov Kabertaora, Tov emidvTa ToAEuLOV Goto Efvar aprdver Oat, 
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they had been invited to take those proceedings by the 
most influential Plataeans, and readily admitted that, had 
they on their own initiative carried hostilities against 
the city during the existence of the truce, their act would 
have been an offence against Hellenic international 
law." 

It is, no doubt, possible to exaggerate the effects of 
proclaiming an armistice of this description ; and it is 
incorrect to infer (as SchOmann has pointed out) that it 
operated immediately and everywhere in Greece to 
bring about a cessation of hostilities between belligerents 
in the field? A deliberate breach of the obligation was 
committed, for example, by Agesipolis, king of Sparta,® 
by the Macedonians under Philip,‘ and by the Achaeans.° 
Nevertheless, the institution of the great games, the 
Olympian, the Isthmian, the Nemean, the Pythian, 
together with the convening of the solemn general 
assembly, zavjyvpis, to which all Greek States had 
access, each sending its representative (Oewpos), did much 
to promote pacific relationships between the various 
Hellenic communities, and at the same time to mitigate 
the rigours of warfare. In his Panegyricus, written 
about 380 B.c., Isocrates. observed that those who 
established the great festivals were rightly praised for 
handing down to the Greeks a custom which induced 
them to conclude treaties with one another, to reconcile 
the enmities that existed between them, and to assemble 
in one common gathering ; by taking part in the same 
prayers and sacrifices, they were reminded of the 
original bond of kinship between them, and thus being 


1Thuc. iil. 65: €¢ wev yap qpeis avrot mpos te tiv modu eAOSvTES 
euaxopea Kat THY yhv édpotpmer ws roAEuor, ddiKovpev. 

2 Griechische Alterthiimer, vol.ii. pp. 18-19: “ Weiter aber darf man 
den Begriff dieser festlichen Befriedung (éxexevpia) nicht ausdehnen ; 
dass alle Feindseligkeiten zwischen kriegfiihrenden Staaten wihrend 
der festlichen Zeit geruht hatten, wie es sich einige vorgestellt haben, 
ist nicht wahr.” 


3 Xenoph. He/len iv. 7. * Aeschin. De fals. eg. 12. 
5 Plut. Arat. 28. 
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more kindly disposed towards each other for the future, 
they renewed old friendships, and made new ones.’ 


In Rome also truces and armistices (édutiae) were The practice of 
freely granted for varying periods of time, whether for fom *'° 
the burial of the dead, for the conducting of negotiations, 
or for other reasons. Their violation, by doing injury 
either to person or property, was severely condemned 
as an offence both against conventional law and divine 
law ; and the Roman culprit was surrendered to the 
enemy by the fetials, who likewise demanded the 
delivery of foreign subjects guilty of the like infringe- 
ment.2 Livy relates how Lucius Aemilius accused the 
Ligurians of transgressing the law of nations by their 
hostile proceedings against the Roman camp (183 B.C.) 
during a truce which had actually been granted them 
on their own entreaty,—‘ fraudem hostium incusans, 
qui pace petita, indutiis datis, per ipsum indutiarum 
tempus contra ius gentium ad castra oppugnanda venis- 
sent.” When Marcellus and Appius marched against 
Leontini, 214 B.c., the ardour of the troops was so great 
(says Livy) on account of their indignation at the slaying 
of the Roman guards during the negotiations for a 
peace, that they took the town by storm on the first 
assault. And even in the case of some trifling acts, 
“ quaedam parva,” committed during the continuance of 
a truce, complaints were laid before the council of the 


1Isoc. Panegyr. 43: Tav rolvev tas mavyytpets KATATTHOAVTOV 
Suxalws érarvoupévev, Ott TovodTov EOos yuiv mapeomay wore OTEWTA- 
pévors Kal Tas éxOpas Tas éEverrynKvlas Suadvoapévovs cvved ety ets 
tavTov, Kal peta TabT’ evxyds Kal Ovoias Kowas TOLNTO/LEVOUS 
dvapyncOjvar pev THs cvyyevelas THS mpds AAAnAovS brapxovons, 
eipevertépus 8 cis TOV Aourdy xpdvov SvaTeHhvae mpos pas avTous, 
kal tds Te Tadaas <evias dvavedoarOar Kal Kaas érépas Tou- 
cacOa....—Cf. Plut. Lycurg. 1. 

2Cf, Liv. xxx. 25, 375 XXxili, I1, 125 XXXIV. 35. 

+ Div. 31. 27. 

4Liy. xxiv. 30: “Marcellus cum omni exercitu profectus in Leon- 
tinos, Appio quoque accito, ut altera parte aggrederetur, tanto ardore 
militum est usus ab ira inter condiciones pacis interfectae stationis, ut 
primo impetu urbem expugnarent.” 
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Achaeans, 208 B.c., that the conduct was contrary 
to the faith of the convention. Cicero referring to 
chicanery as a form of injustice, in connection with an 
over-subtle, unconscionable interpretation of the law,? 
gives as an example of such conduct the case of a 
general who once concluded a truce with the enemy ‘ for 
thirty days,’ and ravaged his territory by night, alleging 
that the truce applied to the day, and not to the 
night.$ 

No doubt there were, from time to time, abuses and 
violations of armistices. Thus Polybius relates that 
Garsyeris, an officer of Achaeus, concluded an armistice 
with the Selgians, but designedly prolonged the negotia- 
tions for a treaty, in order to give time for the arrival of 
Achaeus, and for the traitorous envoy of the adversary 
to mature his plot. Again, in the negotiations between 
Scipio and Syphax, king of the Numidians, 204 B.c., the 
latter was informed that the Roman commander was 
anxious for peace, but that the members of his council 
opposed it. Scipio despatched the embassy, says the 
historian, to avoid the appearance of a breach of truce, 
if he should carry out any hostile operation whilst nego- 
tiations for peace were still going on; for he considered 
that by taking this step he would remain free to act in 
whatever way he chose without flagrantly committing 
himself.® No doubt, in surprising the Numidian and 
Carthaginian camps, after he had lulled the enemy into 


lLiv. xxvii. 30: “... primo questi sunt quaedam parva contra 
fidem conventionis tempore indutiarum facta.” 

2Cic. De offic. i. 33: “‘exsistunt etiam saepe iniuriae c umnia 
quadam et nimis callida et malitiosa iuris interpretatione.” 

3 Jbid.: “quum triginta dierum essent cum hoste indutiae factae, 
noctu populabatur agros, quod dierum essent pactae, non noctium 
indutiae.” 

4 Polyb. v. 74. 

5 Polyb. xiv. 2: tHv 8€ drootoAnyv taitnv 6 UKuriwy éeroujorato 
xdpw tod pi Sdgac tapacrovéeiv, édv ere pevotons THS trép TOV 
Siadtcewv erixynpuKetas mpds aAAnAovS mpdéy Te TOV ToAEULKOV 
BY , X lal 3 , -, Lud LA 
epyov. yevoperns be THS Amoppyrews TavTNS amrav TO ytvopevov 
averiAnmrov egev vrédaBe tiv mpoaipeccv. 
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security by his peace proposals, suggested (as Mommsen 
observes) with more artifice than honour—“ mehr listig 
als ehrlich angesponnenen Friedensverhandlungen,” — 
he felt less scruple in view of the notorious perfidy of 
his African adversaries. When the Carthaginian ambas- 
sadors, sent to Dionysius to propose peace, were informed 
that his terms were the evacuation of Italy, and the 
payment of a war indemnity, their countrymen, says 
Diodorus, at once resorted to their old arts of fraud and 
deceit ; for they pretended to approve of the terms, and 
thus obtained a truce for a few days, so that Carthage 
might make greater preparations for war.” 


The indutiae procured a cessation of arms between the The nature of 
contracting belligerents for a specified time. Aulus ”“““%* 
Gellius* states that Varro (in his lost work, Antigquitates 
rerum humanarum et divinarum) defined indutiae in two 
ways: in one place he described a truce as a peace in 
camp for a few days, “indutiae sunt pax castrensis 
paucorum dierum” ;° in another he spoke of truces as 
the ‘ holidays’ of war, ‘‘ indutiae sunt belli feriae.”” Both 
these definitions, comments Gellius, are characterized by 
conciseness, rather than by adequacy and precision ;— 
for indutiae is not a ‘ peace,’ inasmuch as the war really 
subsists though active hostilities for the time being are 
in abeyance, ‘‘ bellum manet, pugna cessat”’ ; further, it 
is not confined solely to the camp, nor is it concluded 
only for a few days,—it may last for months, or merely 


1 Rom. Gesch. vol. i. p. 655. 


* Diodor. xv. 16: ... 04 Kapyndoviow ty cvvijbe mavoupyia Kare 
otpatnynoav Tov Avovicvov. mpoomronbevtes odv evdoxeicbar Tais 
opooyiass, epyray abtods pev py) Urdpxew Kuplous THs TOV TéAEwY 
Tapadocews, tva S€ Tois apxover duadeyOGou wept TorvTwr, néiwoayv 
tov Avovicrov odiyas jpépas avoyds Toujoac Gan. 


3 Cf. Dig. xlix. 15. 19. 1: “Indutiae sunt, cum in breve, et in 
praesens tempus convenit, ne invicem se lacessant.” 
SWVoct, Ath 1. 25 


° Cf. Donatus, in Eunuch. sc. 1: “Indutiae sunt pax in paucos dies, 
vel quod in diem dentur, vel quod in dies otium praebeant.” 
II, ut; 
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for so many hours.’ The Greeks, he remarks, possess a 
more significant term, namely, exexetpia, to express an 
agreement for abstaining from battle for a given time. 
He derives the word indutiae from inde uti iam, and 
emphasizes that the essential point is the fixing of a 
certain day, after which the fighting may proceed again 
as before, inde uti iam. Further, he quotes Aurelius 
Opilius? to the effect that the arrangement is called a 
truce, because the enemies on both sides may hold 
personal communication with each other without any 
liability to injury, and without a sudden resumption of 
the combat. 

Thus the ixdutiae was distinguished from the /foedus, 
which definitively established future peaceful relation- 
ships between the contracting parties. Further, the 
foedus was always concluded by the fetial ambassadors in 
the name of the Roman people; whereas an armistice 
could be established by the commander in the field, 
though, as a rule, only for a short period. 

A term of twelve months was frequently allowed. 
Thus Livy states that the operations of Decius against 
the Etrurians, 307 B.c., were so successful that the 
latter sued the consul for an alliance; but only a truce 
for a year was granted to them.’ Similarly, in 293 B.c., 
the consul Carvilius granted the Faliscans a year’s truce 
after they had sued for peace,—‘‘et Faliscis pacem 
petentibus annuas indutias dedit ...”* It would appear, 
as Mommsen points out, that the competence of the 


1 Aul. Gell. Noct. Art. i. 25: “Sed lepidae magis atque iucundae 
brevitatis utraque definitio quam plana aut proba esse videtur. Nam 
neque pax est indutiae—bellum enim manet, pugna cessat—neque in 
solis castris neque ‘ paucorum’ tantum ‘dierum’ indutiae sunt.” 

2 Musae, lib. i.: “Indutiae dicuntur quum hostes inter sese utrim- 
que utroque, alter ad alterum, impune et sine pugna ineunt. Inde 
ab eo nomen esse factum videtur quasi initiae, hoc est, initus atque 
introitus.” 

3Liv. ix. 41: “circumferendoque passim bello tantum terrorem 
sui fecit, ut nomen omne Etruscum foedus ab consule peteret. ac de 
eo quidem nihil impetratum indutiae annuae datae.” 


4 Liv. x. 46. 
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general in this respect extended to a maximum period 

of twelve months.1 Longer terms had to be sanctioned 

by the government in Rome; in which case the fetial 
ambassadors usually officiated in the name of the 
Roman people, and in virtue of a senatusconsult.’ 
We read of truces of two years, as given to the Fixed terms. 
Etrurians (301 B.c.), who sent ambassadors to Rome 

to sue for peace;* of eight years, to the Aequans 
(430 B.c.), who had solicited a treaty ;* thirty years, to 

the Etrurians (310 B.c.), who begged a peace and 
alliance 5° forty years, to the Faliscans and Tarquinians 
(750 3B.c.);° and even -a hundred years, to, the 
Eaeritians (752-s.c.),’ and to the Veientes (717 Bc). 

An indeterminate period was also possible ; thus, in Indeterminate 
197 B.c., instead of entering into an ordinary peace ‘*™* 
with the Achaeans, a cessation of hostilities was obtained 
which was, however, to subsist until the termination of 

the war with Philip of Macedon.® In the later epochs 

of Rome, there was a tendency to shorten the duration 

of truces and armistices. For example, when Philip’s 
offers regarding peace did not satisfy the congress at 
Nicaea, in Locris (198 B.c.), a reference to the senate 


1 Rim. Staatsrecht, vol. iii. pt. il, p. 1165: “‘Unter den nach 
Kriegsrecht abgeschlossenen transitorischen Vertragen schliesst den 
wichtigsten, den Waffenstillstand, selbstverstandlich der Feldherr allein 
ab. Insofern indess das altere Vélkerrecht den auf eine Reihe von 
Jahren abgeschlossenen Waffenstillstand dem Frieden gleich setzt, ist 
das Recht des Feldherrn Waffenstillstand zu gewahren wahrscheinlich 
auf die Maximalfrist eines Jahres begrenzt.” 


2Cf. Liv. vii. 20, in reference to the long truce with Caere, in 
Etruria,—“ factas in senatus consulta referri placuit.” 


Siow X. 5.12. * Liv; iiv.°40.«1; 
EUV AX>'3 7. SLive vil. 22.99 7k.3 74 5 3 Dion. Haliiixs36; 


7Liv. vii. 20: “itaque pax populo Caeriti data, indutiasque in 
centum annos factas in senatus consulta referri placuit.” 


SLiv. i. 15: “subacti Veientes pacem petitum oratores Romam 
mittunt ... in centum annos indutiae datae.” 


9Liv. xxxii. 39: “pro pace cum Achaeis indutiae impetratae, 
donec bellum cum Philippo finiretur.” 


When it 
caine into 
effect. 
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was ee upon at the third day’s meeting, and accord- 
ingly T. Quinctius Flamininus granted the Macedonian 
king a oe months’ truce, which was formally drawn 
up. The conditions of this were that Philip should 
complete his embassy to Rome within that time; that 
he should at once withdraw his garrisons from Phocis 
and Locris; and that no act of hostility should be 
committed by the Macedonians against the Roman allies 
during the subsistence of the truce! The following 
year, in the congress at Tempe, a few months’ sus- 
pension of arms was agreed to between the same 
parties, on the following terms: that Philip should pay 
Flamininus at once two hundred talents; deliver his 
son Demetrius and other nobles as hostages; and 
submit the entire matter of the pacification to the 
judgment of the senate. After exchanging mutual 
pledges of good faith, they departed on the under- 
standing that if the engagement were not confirmed by 
the government in Rome, the Roman commander was to 
restore to Philip the money and the hostages.? Again, 
in 190 B.c. Publius Scipio granted the Athenian 
ambassadors, at their entreaty, a cessation of arms for 
s1X months ; -8 and’ in. 193 B.c. the ‘consnl) ime 
Quinctius, limited the truce to the Aetolians to ten 
days.* 

The truce did not of necessity come into operation 
immediately on the conclusion of the negotiations 
relating thereto, but could be fixed to commence after 


1 Polyb. xvii. 10 (xviii. Io): Aods yp dvoxas Sipnvous adT@, THY 
pev mpeo Betav Thv eis THY “Pony ev rovTw TQ Xpovy ouvteXeiv 
ewerage, Tas 5€ hpovpas e€dyerv Tapax pia Tas ek THS Puxidos 
Kat Aoxpisos, exéAeuce. SuerdéEaro dé Kal epi TOV idiwy TUpLG XV 
pirotipus, iva Kata pnd€éva Tporov pydev Els aVTOVS GOiknua yiyvnTat 
kata TovTov TOV xpovov v7d Makeddvur. 

2 Polyb. xviii. 22 (xviii. 39): Kai TOTe pev ExwpicOnoay, TirTwod- 
pevot Tept TOV dAwWY pds GAAnAoVs, éf’ @ Titov, av pH ovvTEARTAL 
Ta Kata Tas duaAtoes, drodovva: Pirizmy Ta Svakdcw Tadavra, Kal 
TOUS OPNpovs. 

3 Polyb. xxi. 5 3 Liv. xxxvil. 7.—Cf Liv. xxxiv. 35. 

4 Liv. xxxvi. 27.—Cf. Polyb. xx. 9. 
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a certain period, or after the occurrence of certain 
events. In reference to the conditions of peace laid 
down by Titus Quinctius, 195 B.c., it was stipulated, 
amongst other provisions, that there should be a sus- 
pension of arms for six months between Nabis, king 
of Sparta, on the one part, and the Romans, king 
Eumenes, and the Rhodians, on the other; that Titus 
Quinctius and Nabis should immediately send envoys 
to Rome in order that the peace might be ratified by 
the authority of the senate; and that the armistice 
should begin on whatever day a written copy of these 
terms was delivered to Nabis.* 


The sponsio? was a different kind of arrangement The sponsio. 
concluded with the enemy. It was a personal covenant, 
entered into by the general on his own responsibility, to 
guarantee the subsequent confirmation by his home 
government of the conditions of peace to which he had 
consented at the cessation of hostilities. The derivation 
of the word indicates, according to some ancient gram- 
marians, the spontaneous character of the transaction.® 
In the case of the foedus* the sanction of the senate and Difference 
the Roman people was necessary @é initio. As Sallust says, Pret 
the senate decreed—as was to be expected—that no #0. 
treaty (that is, the formal foedus) could be made with- 
out its direction and that of the people,—“ senatus uti 
par erat decrevit, suo atque populi iniussu nullum 
potuisse foedus fieri.”® When Quintus Fabius and 


1Liv. xxxiv. 35: “...sex mensium indutiae ut essent Nabidi 
Romanisque et Eumeni regi et Rhodiis ; legatos extemplo mitterent 
Romam T. Quinctius et Nabis, ut pax auctoritate senatus con- 
firmaretur; ex qua die scriptae condiciones pacis editae Nabidi 
forent, ea dies ut indutiarum principium esset .. .” 

2See vol. i. pp. 369 seg. 

3 Cf. Festus, p. 329: ‘ Spondere Verrius putat dictum, quod sponte 
sua, i.e., voluntate, promittatur; deinde oblitus inferiore capite 
sponsum et sponsam ex Graeco dictam ait, quod ii o7ovdas inter- 
positis rebus divinis faciant.” 


4See vol. i. p. 391; and supra, pp. 43 s¢9. 
5 Tugurth. 43. 
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four other ambassadors arrived in Africa to inquire 
whether Hannibal had laid siege to Saguntum by public 
authority, the Carthaginians replied that it was not a 
question of public or of private authority, but rather 
one of right or wrong—in which case their citizen if 
guilty of an offence, was subject to their own jurisdiction, 
and punishable by them alone. They further reminded 
the embassy that the Romans had repudiated all obli- 
gation in the case of the engagement concluded with 
them by the consul, Caius Lutatius, on the alleged 
ground that neither the senate nor the people had given 
sanction thereto; so that a fresh treaty was in con- 
sequence necessitated.” Again, when Philip entreated 
Quinctius not to prevent or delay negotiations for 
making peace, the latter emphasized that without the 
authority of the senate no agreement which he might 
make with the king could be valid.2 Conformably to 
this principle, the Roman commanders usually inserted in 
their sponsiones the express proviso—if the senate and the 
Roman people gave their assent, ‘si senatus populusque 
Romanus censuissent.’* The essential difference be- 
tween the foedus and the sponsio is forcibly exemplified 
in the affair of the Caudine peace. In the conference 
between the Roman Consuls and C. Pontius, the leader 
of the Samnites, the former declared, when Pontius with 
the air of a conqueror spoke of a treaty (foedus), that a 
compact of this kind could not be concluded without 
the authority of the people, and the fetial formalities 
and solemn ceremonies; and that consequently the 
Caudine peace rested not on a treaty proper, but on an 


1Liv. xxi. 18: ‘Vos enim, quod C. Lutatius consul primo 
nobiscum foedus fecit, quia neque auctoritate patrum, nec populi 
iussu ictum erat, negastis vos eo teneri: itaque aliud de integro foedus 
publico consilio ictum est.” 


2 Liv. xxxil. 36: “...mnam neque sine auctoritate senatus ratum 
quicquam eorum fore, quae cum rege ipsi pepigissent.. .”—Cf. Liv. 
1x. 9: “iniussu populi nego quidquam sanciri posse, quod populum 
teneat.” 


8 Liv. Xxxvil. 45. 
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unauthorized sponsio (a personal covenant), which could 
not lay any responsibility on the State." 

Hence, as a sponsio was entered into on a different Position of 
basis from that of a foedus, it was held, according to i Sonvo ° 
strictly legal conceptions, that no obligations were 
thereby imposed on the State, but that the sponsor was 
alone bound by the transaction carried out on his own 
initiative, —“ sponsio...neminem praeter sponsorem 
obligat.”? It followed, therefore, that in case of refusal 
by the government to ratify an undertaking of this 
kind, the other party had merely a personal action (ex 
contractu) against the covenantor. And it has already been 
pointed out? that when this event occurred the sponsor 
was delivered to the enemy, as the only means of offer- 
ing satisfaction. Examples of such annulment, and of 
subsequent surrender, have been mentioned above in 
the cases of the Caudine peace, the sponszo entered into 
with Corsica, the sponsio Numantina, and the two sponsiones 
with Jugurtha.* 

To safeguard the maintenance of truces, spomsiones Hostages in 
and other engagements, hostages were frequently given uae 
or exchanged. We have already seen® that under certain 
circumstances they were to be restored in default 
of subsequent ratification by the government of the 
contracting individual ; that in case of wilful violation 
of the ratified engagement, the injured State not in- 
frequently wreaked a terrible vengeance on the foreign 
hostages in its possession ; that on the commencement 


lLiv. ix. 5: ‘ Consules profecti ad Pontium in colloquium, quum 
de foedere victor agitaret, negarunt iniussu populi foedus fieri posse, 
nec sine fetalibus caerimoniaque alia sollemni. itaque non, ut vulgo 
credunt Claudiusque etiam scribit, foedere pax Candina, sed per 
sponsionem facta est.” 

atv 1x.. 9. 3 See vol. i. pp. 369 seg. 

4Vol. i. pp. 370 seg. On the difference between the fredus and the 
sponsio, the following may be consulted : Grotius, ii. c. xv. §§2, 3, 16; 
Rubino, Untersuch. iiber rim. Verf. u. Gesch. pp. 275 seg. ; Danz, Der 
sacrale Schutz..., pp. 116-126; Mommsen, Rom. Staatsr. vol. 1. 
pp. 246-253 ; Fusinato, Dei feziali..., pp. 548 seg. 

5 See vol. i. pp. 398 seg. 
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of hostilities between two countries, hostages of a third 
State given to either of the combatants did not enjoy the 
absolute immunity of diplomatic envoys and religious 
representatives, but were liable to be captured by the 
other and treated as ordinary prisoners of war, though 
they were more readily admitted to ransom ; and that, 
apart from these circumstances, hostages were usually 
treated, both in Greece and Rome, with courtesy and 
marked consideration. 


The erection After the conclusion of a truce, or more often, apart 
of trophies in 
ee from this, on the retreat of the enemy (7pé7e, T pom), 


turn about, rout, put to flight), a trophy," tpowaov, 
was generally eee on the field of battle by the 
belligerent remaining on the field, and therefore con- 
sidering itself the victor. The trophy was usually a 
wooden monument, and sometimes merely a trunk of 
a tree on which helmets, shields, or other arms taken 
from the enemy were suspended. In the case of naval 
victories it was put up on the nearest land, and was 
frequently ornamented with the beaks, or acroteria ot 
vessels, and consecrated to Poseidon. It contained an 
inscription (é€rypauua) recording the names of the 
victorious and of the vanquished parties.” It was 
contrary to Hellenic custom to commemorate a victory 
by the erection of a stone or brass monument, or even 
to repair the wooden ones when fallen into decay,*— 
the underlying reason being the objection to perpetuat- 
ing the memory of a conflict, so that the descendants 
of the conquered might not be denied due amnesty. 
When the Thebans raised a brass trophy to celebrate 
their victory over the Lacedaemonians, the latter laid 
a complaint before the Amphictyonic Council, on the 


1Cf. Smith’s Dict. of Antig. s.v. Tropaeum; and Pauly’s Rea/- 
Encyclop. s.v. Tropaeum. 

2Eurip. Phoen. 583; Pausan. v. 27. 7.—Cf, Verg. en. ill. 288 3 
Tacit Age i. 2. 

3 Plut. Quaest. Rom. 37; Diodor. xiii. 24. 
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ground that this action was inconsistent with the estab- 
lished practice.1 The various stone or brass monu- 
ments mentioned by Pausanias” were not trophies in 
the strict sense of the term, but simply records 
deposited in the public places and sanctuaries of the 
conquerors on their return home. The custom which 
was general amongst the Greek communities (it does 
not appear to have obtained amongst the Macedonians) * 
seems to be mentioned for the first time in the case of 
a Spartan victory over Amyclae, an ancient town of 
Laconia, in the eighth century B.c., in memory of which 
a temple to Zeus Tropaios (Zeus Tpozatos) was also 
built in the market-place of Sparta.’ 

If the retiring enemy acquiesced in the setting up of 
such trophies on the field of battle, his non-resistance 
implied an acknowledgment of defeat (tpom#) ; and, 
after this, when they were solemnly dedicated to Zeus, 
they were considered inviolable,—so that even the 
adversary was not allowed to remove them.2 When 
spoils were taken by both combatants, it was not un- 
usual for each to put up trophies. Thus in 429 B.c., 
after an engagement between the Athenians and the 
Lacedaemonians both sides raised trophies. When the 
victory was not decisive, each side tried to prevent 
the other from erecting a monument, or constructed a 
second in another part of the field. In 432 8.c., after 
a conflict between Corinth and Corcyra, both parties 


1Cic. De invent. ii. 23. 69. 

2Cf. for example, Pausan. i. 21. 85 v. 27. 75 Vill, 10. 4.—See 
Plut. 4/id. 29. 

3 Pausan. ix. 40. 43 Diodor. xvi. 4. 

4 Pausan. iil. 2. 0 511i. 12. 9. 

5 Cf. Dion Cass. xlil. 58. 

6 Thuc. ii. 92: dvaxwpiyoavres de ot ’AOnvaio. tporatov extyrar, 
SOev dvaydpevor expdtnoav. (The Athenians retired and raised a 
trophy in the place from which they had just sailed out to their 
victory.) aay eOTHT AV de Kal ot TleAorovvyouot TpoTratov Os VEVLK1?)- 
KOTes, THS TpoTHs, as Tpds TH YH vavs SuepOepav. (The Pelo- 
ponnesians also set up a trophy of the victory which they had gained 
over the ships destroyed by them near the shore.) 


In Rome. 
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claimed the victory, ékatepor vay ykiovwv, though on 
different grounds; and, accordingly, each set up a 
trophy.t. In 412 B.c. when the Athenians, who had 
re-embarked after making a descent on Miletus and 
defeating the Lacedaemonians, returned three days 
later and raised a trophy, the Milesians pulled it down, 
on the ground that at the time of erecting it the 
Athenians had not really been masters of the field.” 

With regard to the Romans, the erecting trophies on 
the field of battle was not practised by them in their 
earlier history, as Florus observes,—‘cum hic mos 
inusitatus fuerit nostris.”? The captured spoils were 
taken home, and served to decorate the public buildings, 
as well as the private houses of individuals. Later the 
Romans began to imitate the Greek proceeding ; and 
in 121 B.c. we already find such monuments erected 
by Domitius Ahenobarbus and Fabius Maximus after 
their victory over the Allobroges (a people in Gallia 
Narbonensis). They built towers of white stone, upon 
which trophies were placed ornamented with the spoils 
taken from the defeated army.* Similarly, Sulla put 
up a trophy in Greece ;® Pompey, on the Pyrenees 
after his successes in Spain ;® Caesar, after his victory 
over Pharnaces, king of Pontus ;’ Drusus, on the 
defeat of the Germans ;* and Augustus erected one on 
the Alps. 


1Thuc. i. 54.—Cf. i. 105, as to a disputed victory in the case of 
the Athenians and the Corinthians.—See also Xenoph. Helen. v. 4. 
6s.and 662 Vi. 4.145. vu. 5. 20: 

9 nas \ A , 2 ¢ 7 

2 Thuc. vill. 24: ... Kal tporatov tpitn nuépa vortepov diarAcv- 
gates eotnoav, 6 of MiAjovor ws Ov peTa KpaTovs THS ys oTaGev 
avetAov, 

3 Florus, iii. 2. 


4 Florus, iii. 2: “... ipsis quibus dimicaverant locis saxeas erexere 
turres, et desuper exornata armis hostilibus tropaea fixerunt....” 
Cf. Strabo, iv. 1. 11; ... Kal éornoe Tpdracov avToGs AevKod AiBov. 


°Plut. De fort. Rom. 4. 
6 Strabo, iii. 4. 1; Plin. Hist. nat. ii. 18 ; Dion Cass, xli, 24. 
7 Dion Cass. xli. 48. § Dion Cass. li. 1; Florus, iv. 12. 
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In all the countries of antiquity, foreign individuals Espionage. 
caught in the act of spying the military organization of 
a State, even in time of peace, or reconnoitring the 
country, or trying to gain any information regarding 
the mobilization of troops, or making any observation 
whatever in time of war, were liable to the summary 
infliction of extreme measures. They were very often 
scourged immediately after their capture, and then put 
to death without any trial, or judicial examination of 
any kind. Sometimes they were first interrogated by 
the general, in order that he might acquire all informa- 
tion possible respecting the power and manceuvres of 
the enemy’s military forces. Herodotus relates that 
three Greek spies having arrived in Sardis to obtain 
intelligence of the forces of Xerxes, were discovered, 
examined by the generals of the land-army, sentenced 
to death, and were led out to execution.’ The king 
hearing of this sent some of his guards with orders to 
bring the spies to him, if they had not yet been put 
to death. They were accordingly brought before him, 
questioned as to their purpose, conducted round the 
troops, and sent away unharmed. He proceeded in 
this manner, not through feelings of mercy or magna- 
nimity, but merely, as he himself alleged, in order that 
the enemy might be informed of his great might, and 
therefore surrender of their own accord before his 
expedition set out.” 

In early Greece there was no tribunal for cases of 
military espionage (katackxo77). In the Homeric narra- 
tives, we find the application of summary methods. 
Dolon, the Trojan, who was sent in the night to spy 
out the Grecian camp, was taken by Odysseus and 
Diomedes, was compelled to give information as to the 
designs of his countrymen, and then put to death. 


1 Herodot. vii. 146: of 0€, daruKdpevol Te és Dapdis kai Katapaddvres 
tiv Paorr€os oTpatujy, ws erdiator eyevovto, Bacavicbévres id TOV 
oTpaTny@v TOU reCov OTpaToOv, ariyovTo ws amoAEtpevor’ Kal ToioL 
pev KaTeKeKptTo Oavartos, 


2 Herodot. vii. 147. 3 Iliad, x. 299 s€9. 
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Later, as it is related by Pausanias, Aristocrates, the 
king of the Arcadians, who had joined the Messenians 
against the Spartans, in the second Messenian war, 
yielded to the bribes of Sparta, and despatched letters 
to the enemy, describing the plans of Aristomenes, 
the general of the Messenians. These letters were, 
however, intercepted; and the traitorous king was con- 
sequently stoned to death by the Arcadians (c. 668 B.c.).’ 

Subsequently when judicial institutions were extended 
so as to take cognizance of treasonable practices, some 
discrimination was made between the case of the offend- 
ing citizen and that of the alien. In the more fully 
developed Attic jurisprudence, the citizen accused of 
conveying to the enemy any intelligence whatever 
relating to military operations was liable to the general 
indictment for high treason,—eicayyeAla, or mpodoctas 
ypapy. He was de facto a katackomos, a spy, but de iure 
was designated a mpoooTys, a traitor, a betrayer of his 
country. In accordance with this distinction, Pausanias 
describes Aristocrates a apodortys 3? and similarly the 
communication to the enemy of the plan and descrip- 
tion of a town was dealt with as zpodocia.2 On the 
other hand, the alien accused of espionage was placed 
in the juridical position of a catacko7os ;* but it does 
not clearly appear whether he was amenable to any 
regularly constituted prosecution relating thereto. 
Westermann, however, maintains that there was in 
such cases an indictment in xatacko7} against foreign 
spies. 

When a spy was caught whilst the army was engaged 
in the field, summary proceedings, on the authority of 


1 Pausan. iv. 22. 5-7: ...avrot te Tov ’Apirtoxpatyny €BaddXov ot 
? , \ A , , 
Apxades kat tots Meconviors duexeXevovTo. 

+ Pausan. 1V. 22. 3% 3 Hermog. De invent. i. 2. 


4Cf M. H. E. Meier and G. F. Schémann, Der azttische Process 
(neu bearbeitet von J. H. Lipsius), Berlin, 1883-7, p. 466; 
A. Westermann, in Pauly’s Rea/-Encyclop. s.v. xataoKomos, vol. il. 
(£842), p. 217. 

dd BY TET 8 


NEUTRALIZATION 301 


the commander, invariably obtained. During the Sicilian 
expedition, an individual of servile origin having been 
caught in the act of communicating with the enemy by 
means of fire-signals was beaten to death by the order 
of Lamachus.!. But when a foreign spy was detected in 
the city, and apart from all military manceuvres, there 
was undoubtedly some form of judicial procedure, the 
exact nature of which, however, is not clear. Thus an 
accusation of espionage was brought by Demosthenes 
against Anaxinus of Oreus, who was staying in Athens 
ostensibly for commercial purposes. He was twice 
tortured, but no confession was extracted from him, 
and he was afterwards sentenced to death.’ Similarly, 
torture was inflicted on Antiphon who was caught in 
the Piraeum, and who, it appears, had arranged with 
Philip to set fire to the Athenian arsenals. On the 
other hand, citizens accused of treasonable conveyance 
of intelligence to foreign States were, as a rule, exempt 
from torture ; and their mode of execution was probably 
different also from that of alien culprits. 


The practice of neutralizing certain persons, places, 
and objects, apart from temples and sanctuaries, and 
also the broader conception of neutrality obtained both 
in Greece and Rome. In international conventions we 
frequently find stipulations regarding the inviolability 
in war as in peace of certain localities, on the ground 
of their possessing a sacred character. ‘Though their 
exemption from injury was the outcome originally of 
a dewrwWatpovia, fear of the gods, that is, the consequence 
of a religious sanction, rather than of the commands ot 
purely positive or conventional law, nevertheless the 
institution, such as it was, exercised salutary influences 
in promoting mitigations in warfare, fostering self- 
restraint in belligerent operations, and emphasizing 
generally the interests of peace. Besides, as has been 

1 Lysias, c. Agor. 64, 67: ... Tapadpuxtwpevopevos Tois ToAELoLs 
Andeis trd Aapdyov aretvpravic On. 

2 Demosth. Pro Coron. 137.—Cf. Aeschin. ¢c. Ctesiph. 223-224. 
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insisted on in the earlier chapters, it is quite unjusti- 
fiable to obtrude peremptorily our modern point of 
view in judging ancient institutions, and estimating 
their intrinsic significance and practical applications ; 
and it is scarcely relevant to point to this or that as 
appertaining more to religion than to jurisprudence, in 
our strict sense of the term. In the investigation and 
weighing of ancient practices the main point is, it is 
submitted, not so much the nature of the ultimate 
sanction and in what sphere it resided, but whether and 
to what extent regularization of procedure obtained, 
and how far it was protected and insisted upon. With 
the people of antiquity religion and law were twin- 
sisters that could not well be sundered ; the commission 
of an offence against the one was usually met by 
penalties prescribed by the other, in addition to those 
laid down by itself. So that to offer any violence to a 
sacred place generally regarded as neutralized, was not 
only an offence against the presiding gods and rendered 
the transgressor liable to their unfailing retribution ; 
it was also an infringement of the established ‘law of 
nations ’—whether taken universally, or in the more 
restricted sense of the law of the Hellenic communities 
—and, as such, was punishable by warlike measures on 
the part of offended States. 

Not only temples, religious functionaries, diplomatic 
legations, and other objects and persons of a like nature, 
but sometimes even entire cities and large territories, 
enjoyed protection. Thus Delphi was under the joint 
guardianship of the States which sent delegates to the 
Amphictyonic Council, though it cannot be said to have 
consistently remained a neutral community. Alalco- 
menae, an ancient town of Boeotia, possessed no forti- 
fications; and on account of the respect paid to Athena, 
as the tutelary deity, it was protected from the hardships 
of war, and was never devastated.1. The neutralized 


1Cf. Strabo, ix. 2. 36: Kai yap Kal dmdpOnros dei SrereAerev 
moXus, ovTe peyadAn otoa, obr’ év evepKee ywpiw Keypevn, GAN’ ev 
Trediw. 
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character of the territory of Teos, in Asia Minor, 
was recognized—in this case on a distinctly positive 
basis—by the legislative provisions of twenty-five 
neighbouring towns.1 In 193 B.c. Rome also recog- 
nized this act of neutralization, admitting the inviol- 
able character of the city and its territory and its right 
of asylum, and, further, granted it immunity from all 
tribute. 

The frequent and regularly recurring proclamations Neutrality and 
of religious truces (corresponding in a sense to the <2 
‘truce of god’ of the Middle Ages) had a certain 
kinship to declarations of neutrality. In the event of 
solemnizing festivals and organizing the public games, 
not only was there a suspension of hostilities between 
the combatants, but enemy subjects and foreign pil- 
grims were enabled to traverse unmolested the very 
theatre of the war, and the territory of the belli- 
gerents.” 

As to neutrality in a political and juridical sense, as Neutrality in 
apart from religious doctrines, clear manifestations of it ee 
are certainly discernible ; though, admittedly, the con- 
ception was not by any means as clearly defined as it is 
in modern international law, nor did it necessarily imply 
with the same force and definiteness the bestowal of 
certain legal rights, and the imposition of correlative 
obligations. No doubt the observance or non-observance 
of neutrality at any particular juncture was—like most 
other kinds of international conduct—dictated by con- 
siderations of State interest or national policy, rather 
than by the promptings of the moral or juridical 
consciousness. Notwithstanding such motives (which 
are not entirely inoperative in the case of modern 
nations), it will be seen that the intrinsic conception of 
neutrality and its main principles were known to, and 
often put into practice by, the States of Hellas. 


1Cf. Michel, Recueil @inscrip. gr. nos. 51-68; Egger, Traités 
publics. .., pp. 157 seq., for several inscriptions relating to this subject. 


See supra, pp. 284 seq. 
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The expressions, commonly used by Greek writers, 
such as, for example, jovyiay aye, novyXacew (to keep 
quiet), sydérepos, und’ érepos, ovdérepos, of und? MeO” ETépwv 
(to be of neither party), of dla pécou, ek TOU pécou KaOnc Oat 
(the party occupying an intermediate position), and the 
like, refer to the abstention from hostilities, but do not, 
of course, convey the wide and clear notions, positive 
as well as negative, of our modern word ‘neutrality.’ 
Herodotus says that after the death of Lycurgus, the 
Spartans flourished quickly, and were no longer 
content to live in peace, cat dy ow ovKert amex pa TVX IgV 
ayew...3'—but later he uses the phrase in a sense 
approximating to the modern. Thus it is related, he 
says, that Xerxes, before he set out on his expedition 
against Greece, sent a herald to Argos to say that, 
according to tradition, the Persians were descendants of 
the Argives, and therefore it was not right that they 
should lead an army against their progenitors, nor that 
the latter should be opposed to the Persians, or assist 
others ; and that, accordingly, Argos should refrain 
altogether from hostilities—ad\a ap’ vuiv avroict 
novxinv exovtas kaTicOa,? In 413 B.c. on the overthrow 
of the Athenians in Sicily, many States which had 
before remained neutral, says Thucydides, found them- 
selves no longer able to hold aloof from the war,—oé 
me pnoeTepwv OvTes Evupmaxor ... OUK aTooTAaTEOY ETL TOU 
moAéuov....2 In 429 B.c. the Plataeans protesting that 
the Lacedaemonians under Archidamus were violating 
the promise of independence made to them by Pausanias, 
Archidamus, in reply, offered them peace either if they 
joined the Lacedaemonian confederacy, or if they under- 
took to preserve neutrality.* In the preceding year the 
Athenians retaliated on the Lacedaemonians on the 
ground, observes the historian, that the latter had un- 
warrantably treated as enemies and put to death all 


1 Herodot. 1. 66. ? Herodot. vii. 150. $"Thue. viii. 2. 

4’Thuc, il. 72 : €¢ O€ pt), darep Kal TO mpdtepov 707 mpovKaderdpeOa, 
Tovxtav aiyere, VEMOpEVOU Ta dperepa avrov, Kat care pide pe? érépwv, 
déxer Oe dé auorepovs pirous, ext roreuw dé pnd ETEpors, 
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they captured at sea, and appropriated their ships and 
cargo, whether they were allies of the Athenians or 
neutrals, Tovs pyde pel ETEpWv. 

In addition to the foregoing examples (which could Examples of 
be readily multiplied), illustrating the use of Greek peers 
terminology to indicate the idea of neutrality,” two or 
three instances will now be considered to show further 
in refutation of the carelessly reiterated assertions of 
various modern writers—that the Greek law of nations 
did not neglect this important subject. The constant 
practice of establishing alliances and confederations, the 
keen solicitude to prevent the inordinate aggrandizement 
of this or that State, and to maintain a balance of power 
militated considerably against the full development of 
the doctrine of neutrality. Thus, Hermocrates, ex- 
horting the Camarinaeans to join the Syracusans against 
the Athenians, assured them that the pretext of the 
latter in coming to Sicily did not harmonize with their 
real intentions and their customary practice of asserting 
their predominance ;* he urged them to effect a union 
of all free and independent peoples of Sicily, and not 
to be deluded by the cunning tales and tricks of the 
Athenians ;* he urged them, moreover, not to make 
impartiality an excuse for what was cowardice,—dewia 
dé tows TO dikatov mpos Te nMaS Kat 7 pos Tous émlovTas 
Ocpame’cere,’—for their professions of neutrality, under 


1 Thue, ii. 67. 


2H. Taylor (Treatise on international public law, Chicago, 1901, 
p. 617) says: “A Greek orator had no words with which to say, ‘if 
you would really be neuters,’” and takes exception to this expression 
used by Walker (Science of international law, p. 378) in reference to 
the appeal of the Corcyraeans (Thuc. 1. 35). The above considera- 
tions, however, together with what follows will show, it is submitted, 
that the Greeks had words to convey the ideas of ‘neutrals,’ and of 
the preservation of ‘neutrality,’ though, of course (as has already been 
pointed out), not with our modern precision and comprehensiveness ; 
and that the terminology adopted by Walker, though it is not a literal 
translation of the Greek phrase, is perfectly justifiable, under the 
circumstances cited, to express the fundamental notion. 


3 Thuc. vi. 76. 4Thuce, vi. 77. 5'vi. 79. 
Il. U 
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the pretence of being in alliance with both belligerents, 
certainly involved danger to themselves, and injustice to 
their fellow Sicilians. 

But certain principles of the doctrine of neutrality 
were clearly grasped, and not infrequently enforced. 
For example, it was held that it was the duty of a State 
standing in friendly relationships to two belligerents, on 
the one hand, to refrain from actively assisting either, 
and, on the other, not to allow one of the combatants, 
without similarly permitting its adversary, to come 
within its territory and make warlike preparations of 
any description. In 433 B.c. the Corcyraeans, in con- 
sequence of the extensive preparations of their enemy, 
the Corinthians, and fearing that they might be isolated, 
in view of the growing confederations of Athens and 
Lacedaemon respectively, despatched an embassy to 
Athens asking to be received as an ally. The envoys 
pointed out that they were compelled to renounce their 
indolent neutrality, which, though it may have been an 
error to preserve that attitude, was certainly not a crime;” 
that if the Athenians did not admit them into their 
alliance and help them against the enemy, they ought 
at least to be impartial and prevent the Corinthians 
from hiring mercenaries in their dominions, or they 
ought to help Corcyra to the same extent.? In the 
reply of the Corinthian ambassadors, who came to 
oppose the application, the obligations of sincere 
neutrality, in contradistinction to the professions of a 
spurious policy, were further recognized by themselves, 
too ; for they animadverted on the proceedings of the 
Corcyraeans, and alleged that they sheltered themselves 
under the specious name of neutrality ;* that, admitting 
(as the Corcyraeans held) that there was a provision in 


1Thuc. vi. 80. 2 Thucyin ge; 
3Thuc. i. 35: GAN 7 Kakeivwv KwAvew Tos eK THS dueTepas 
/ ” \ € a / ? oe BF iad > 4 
purGopdpors, 7) Kat piv meurev, Ka? 6 Te dv TacOnTe, wheAccav, 
pddiota d€ ard Tov tpopavovs deEapevovs Bon Geir. 
4Thuc. i. 37: Kav TovtTw TO etrperés GoTovdov ovx iva py) 
Evvaduxjowow éeTépors tpoBEBAnvras.... 
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the treaty between Athens and Lacedaemon allowing 
unenrolled cities to join either league, this clause, 
however, did not apply to those who had in view the 
injury of others ;1 and, finally, that in common justice 
the Athenians should stand aloof from both contending 
parties, since to receive the enemy of Corinth into their 
alliance would be equivalent to a declaration of war on 
Corinth herself.2 Similarly, Archidamus, the commander 
of the Lacedaemonians and their allies (429 B.c.), en- 
joined on the Plataeans the duty of neutrality, if they 
did not care to join the confederacy.* Again, in 427 B.c. 
the Plataean prisoners were sentenced to death by the 
Lacedaemonian judges, because (as the latter held) they 
had refused Sparta’s proposal to remain neutral, jovyaCew.* 
In connection with the Athenian expedition to Melos, 
416 B.c., the Melians, says Thucydides, though colonists 
of the Lacedaemonians, yet remained neutral in the 
conflict between the latter and Athens,—daAda To pev 
7 POTov ovdeTé pw OvTes novxXaCov ;° and when the Athenians 
tried to coerce them into an alliance by ravaging their 
territory, they were driven into open hostilities. In 
the controversy that followed, the Melian representatives 
pointed out that the neutrality of their countrymen 
would be really to the advantage of Athens, for coercion 
would convert all neutral States into open enemies.’ 
Once more, in 415 B.c., in the course of the Pelopon- 
nesian war, the Athenians, in view of their designs on 
Sicily, mustered their armament at Corcyra, and sailing 
across the Ionian Sea reached the Italian coast, but found 
the various cities there determined to preserve neutrality. 
The Italian cities, observes Thucydides, refused them 
admission within their walls, and even denied them 
provisions, though water and a safe anchorage were, 


PL hue. 1,40. 

2Thuc. i. 40: ov yap toicde povov erixoupor av yévourOe, AAG 
Kal npiv avtt evordovowy rodeo, avdayKyn yap, et ite pet’ adTor, 
kal dudver Oar pr) dvev buav TovTors. 

eo huge ts 7 4’Thuc. ill. 68. 5'Thuc. v. 84. 

6 Tbid. 7 Thuc. v. 94, 98. 
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for the most part, allowed. Afterwards the fleet re- 
united at Rhegium, but the forces were not received 
within the city, and were therefore compelled to encamp 
outside the walls, at the temple of Artemis. Subse- 
quently in a conference with the Rhegians, the latter, 
in reply to the request for assistance, declared they 
would be neutral, and would act only in accordance 
with the decision of the Italian Greeks.1 And the 
same principle of neutrality was emphasized in a special 
provision of the alliance between Athens and the Argive 
confederacy, 420 B.c. This was to the effect that the 
confederates should not permit armed men to pass 
through their territory, or to pass by sea, with hostile 
intent, unless all the parties to the treaty consented.” 

In this connection Grotius, in the portion of his third 
book dealing with the position of neutrals in time of 
war,® cites several instances indicating the observance of 
this principle. He remarks that the Greek and Roman 
generals frequently followed the example of Moses who, 
when compelled to lead his people through the land 
of the Edomites,* took the high road, avoiding the 
fields and vineyards, and paying for what he received 
during the journey. He also refers to Clearchus, who 
conducted a Greek army through Persian territory 
401 B.c., and engaged to abstain from doing any damage, 
and to pay for all provisions.’ Similarly, Dercyllidas, 

1Thuc. vi. 44: of b€ ode pel? Eréepwv Educay, eoeo Oar, dAN 6 TH 
av Kat tots GAXAas IraAwwracs Euidoxg, TOUTO mone 

2'Thuc. v. 47: 6rAa be Pa eq EXovTas Suévae ert Token dua 
77s yas THS operépas avToOV Kat Tov Evppd.xov ov av d.pY woe 
éxaoTou, pde Kata Gahacoay, nv py eyndirapevwv Tov ToAEwY 
Gracav tv diodov eivat, 

Suit. xvil. 2, ““de his a a bello medii sunt.” 4 Num, xx. 17. 

5Grotius, Joc. cit. § 1: “Moses cum summa ipsum et populum 
necessitas urgeret transeundi per agros Idumaeorum, primum ait 
transiturum se via regia, neque deflexurum in arva aut vineta; si 
vel aqua ipsorum opus haberet, persoluturum se eius pretium. Idem 
praestiterunt laudati et Graecorum et Romanorum duces. Apud 
Xenophontem Graeci qui cum Clearcho, Persis pollicentur nullo se 


damno iter facturos; et si venales commeatus praeberent, neque 
esculenta se, neque poculenta cuiquam erepturos.” 
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the Spartan general, on his way to Aeolis, 399 B.c., led 
his forces through neutral territories, and refrained from 
all injury ;! as was also the case with Perseus of Macedon 
in Phthiotis, Achaea, and Thessalia;? Agis in the Pelo- 
ponnese ;* Sulla in Calabria and Apulia ;* Pompey in 
Asia;° Domitian in the country of the Ubii;® Severus 
in his Parthian expedition ;’ and so on with others.§ 
M. Kleen, commenting on examples of this character, 
says they prove little or nothing as regards neutrality in 
the strictly juridical sense,—‘‘ces exemples prouvent 
peu ou rien quant a la neutralité dans le sens stricte- 
ment juridique.” ® That such restraint and considera- 
tion for the rights of others were not simply the 
outcome of an insistence on, and submission to, a 
purely juridical system has already been shown. But 
it is going too far to assert that conduct of this kind had 
no reference whatever to the conception of obligation, in 


1 Xenoph. Hellen. iii. 1. 8: tapjyaye 76 orparevpa dia THs pidias 
xX“pas, pndev BrAawWas Tos cvppdyous. 

*Liv. xli. 27: “per Phthiotidem, Achaeam, Thessaliamque sine 
damno iniuriaque agrorum per quos iter fecit, in regnum rediit.” 

3Plut. 4gis,: ...daBAaBas Kai tpdws Kal povovod kal aodyrti 
Stamropevdpevoe THY LleAorovvynoov.... 

* Velleius, ii. 25 : “ putares venisse in Italiam, non belli vindicem, 
sed pacis auctorem ; tanta cum quiete exercitum per Calabriam 
Apuliamque cum singulari cura frugum, agrorum, urbium, hominum, 
perduxit in Campaniam.” 

5 Cic. Pro leg. Manil. 13: ‘‘cuius legiones sic in Asiam pervenerunt, 
ut non modo manus tanti exercitus, sed nec vestigium quidem 
cuiquam pacato nocuisse dicatur.” 

6 Frontinus, 11. 11: “cum in finibus Ubiorum castella poneret, 
pro fructibus eorum locorum, quae vallo comprehendebat, pretium 
solvi iussit, atque ea iustitiae fama omnium fidem sibi adstrinxit.” 

7Lampridius, 50: “tanta disciplina, tanta reverentia sui egit, 
ut non milites, sed senatores transire dicerentur ; quacumque iter 
milites faciebant, tribuni accincti, centuriones verecundi, milites 
amabiles erant ; ipsum vero ob haec tot et tanta bona provinciales ut 
Deum suscipiebant.” 

8 Cf. Grotius, 4c cit. § 2, from whom the foregoing references are 
taken. 

9R, Kleen, Lois et usages de la neutralité, 2 vols. (Paris, 1898, 1900), 
vol. i. p. 4, footnote. 
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a legal as well as in a moral sense,—for then, as now, 
wilful infringements of these duties would, in default 
of due restitution, call forth on the part of the injured 
or offended nation a declaration of open hostilities, 
as the final remedy of the law, ‘ultimum remedium 
juris.’ Further, when the same writer, emphasizing 
that there can be no question of neutrality in the 
absence of provisions for the regularization of warfare, 
holds that, in view of this necessary relationship, there 
was not therefore anything of the true nature of 
neutrality amongst the ancients,’ he is simply begging 
the question ; for the substance of this and the previous 
chapter, together with the general exposition of the 
subject here dealt with, will show conclusively, it is 
hoped, that there was, in many respects, a ‘ réglementa- 
tion de la guerre.’ 

Thus it was considered a violation of the rights of 
neutral States to interfere with their peaceful commercial 
intercourse, either by sea or land, or to take forcible 
possession of their goods whilst passing through their 
dominions ;” it was held a breach of neutrality on 
the part of third States not in alliance with the belli- 
gerents to assist either by sending auxiliaries or per- 
mitting the enrolment of forces, to betray their 
manceuvres, to allow armed troops of the combatants 
to pass over their territory, to permit the planning of 
naval operations in their territorial waters, to shelter or 
to aid the fleet in their ports and harbours beyond 
what was reasonably necessary for the effecting of a 
safe departure. And it has already been pointed out 


1Kleen, of. cit. vol. i. p. 2: “Or, le principe de la neutralité 
présupposant la réglementation de la guerre, il ne pouvait alors 
en étre question. Comment les principes d’impartialité, d’abstention 
et de respect auraient-ils pu étre imposés et appliqués par les 
belligérants et contre eux, lorsque tout ce qui touchait a l'état de 
guerre n’était soumis a aucune loi?” 

2Cf. D. A. Azuni, Droit maritime de [Europe (Paris, 1805), pp. 
86-7: “‘Les anciens mettaient 4 un si haut prix le meérite de la 
neutralité a laquelle on s’engageait envers eux, quils la regardaient 
comme une garantie ou sauve-garde, pour ainsi dire sacrée.” 
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that the wilful denial of neutrality was regarded as a 
justifiable cause of war, as, for example, when the 
Agrigentines were besieged by the Carthaginians for 
refusing to remain neutral.’ 


With regard to Rome, it may be at once said that Roman views 
her unswerving policy of expansion, of imperial develop- “°""""" 
ment, of incorporation of other communities was of 
necessity antagonistic to the recognition of neutrality, 
either on the part of herself, or on that of other States. 
Her customary attitude (more particularly in the later 
portion of her history) was well represented by the 
doctrine, often formulated in explicit terms, that those 
who were not for her were against her, that those who 
were not her allies were therefore her enemies, and no 
intermediate position was admitted,—“ media .. . nulla 
via est... Romanos aut socios aut hostes habeatis 
oportet.”* The practice of the Romans conformably 
to this doctrine was forcibly pointed out by Aristaenus 
in a speech delivered before the representatives of the 
Achaean league, 198 B.c. 

The alliances of Rome, commenced in the first in- 
stance on a substantially, or, it may.be, apparently, equal 
basis, were step by step so modified as to transform 
what were original allies into dependents and subjects. 
Some of the phases of this transformation are indicated 
in the Digest* and elsewhere by the use of such terms 
as liberi, fundi,* amict,> socti,® foederati." ‘These changes 
were not effected all at once, nor in a short period of 
time} for, as has been shown in the earlier chapters, 
Rome recognized, during the greater part of her history, 
the autonomy and independence and the juridical per- 
sonality of regularly organized States.8 


1 Diodor, xiii. 85.—See supra, p. 186, in connection with the causes 
of war, and infra, chap. xxviil., as to neutral rights at sea. 


MLV. xxx. 21. SCE Die xe. V5. 7s Ls 

SCf. Cic., Pro Balbo, 8,: 19. S See vol. i; pp... 216,929,227: 
GSee volo. pps. 2275 256,. 386s 7 See supra, pp. 46 seg. 

®'See vol..t. pp. 107, 110 seg: 
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From time to time there appear more or less rudi- 
mentary notions of neutrality, which appertain mainly 
to the duty of abstaining from hostile conduct under 
certain circumstances. Of this obligation numerous 
examples (as mentioned above) are found in regard 
to the peaceful march of Roman armies through the 
territory of States with which Rome was not at war. 
Similarly, when the Roman and the Carthaginian vessels 
under Scipio and Hasdrubal respectively chanced to 
meet (206 B.c.) in a harbour situated in the territory 
of Syphax, king of the Massaesylians, they refrained 
from offering molestation of any kind ;—nothing more, 
remarks Livy, than some confusion among the sailors 
and soldiers took place, now that they found themselves 
in the king’s harbour, “nec ultra tumultum ciere quis- 
quam in regio portu audebat.”! Assistance in any 
form rendered by a State to an enemy of Rome was 
regarded by the latter as a deliberate act of hostility. 
Thus, at the close of the second Punic war, 201 B.c., 
when the military operations of Scipio against Carthage 
were triumphant, a Macedonian embassy arrived in 
Rome, and requested the liberation of a number of 
their countrymen who had served as mercenaries 
under Hannibal, and had been taken prisoners by 
the Romans. The claim advanced by the ambassadors 
on this occasion was somewhat analogous to the doc- 
trine of ‘limited assistance” which obtained in the 
seventeenth and eighteenth centuries. But Rome at 
once rejected the demand, and pointed out to the 
representatives of Philip that friendly relationships 
between the two States were broken, not only by 
Macedonian hostilities against Roman allies, but by 
the fact of their sending auxiliaries and money to a 
Roman enemy,—“dupliciter ab eo foedus violatum, 
et quod sociis populi Romani inturias fecerit ac bello 
armisque lacessiverit, et quod hostes auxiliis et pecunia 
iuverit.”” ? 

1 Liv, xxvili. 17. 
2 Liv 2xxcae. 
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The distinction between combatants and non-com- Combatants 
batants, as referred to by Cicero, points rather to the combatants, 
Roman regard for the regular composition of the army, 
than to the idea of any legal obligation towards the 
enemy. A son of Cato served as a recruit under 
Popilius, a provincial governor, and after the legion 
was disbanded he still remained with the enemy ‘ from 
a love of fighting’; whereupon Cato wrote to Popilius 
asking him to bind his son by a second military oath, 
if he was retained on active service, because through 
voidance of the former oath, he had no right to fight 
against the enemy.’ It is hardly to be doubted that 
the underlying duty mentioned here simply referred 
to a provision of Roman public law regarding the due 
and proper enrolment of soldiers. 

Similarly, the regulation of contraband of war was Contraband. 
more a matter of municipal law than of the law of 
nations ; and, this being so, offences of this class were 
constituted treasonable practices on the part of subjects, 
—for they could scarcely be regarded as breaches of 
obligation on the part of neutral States. From the 
earliest times, both in Greece and in Rome, the furnish- 
ing of arms or other appliances of war to the enemy 
was punished by death or exile. Sometimes, specific 
provisions were inserted in international conventions 
excepting certain things from being classed as contra- 
band, and therefore prohibiting their seizure ; at other 
times, a like principle was enforced by private decrees 
of governments. Thus, by an Athenian decree of 
426 B.c. relating to Methone, the Methonians were 
allowed to import corn from Byzantium, and the ship 
chartered by them for that purpose was not to be 


1Cic. De offic. i. 11: “Popilius imperator tenebat provinciam, 
in cuius exercitu Catonis filius tiro militabat. Cum autem Popilio 
videretur unam dimittere legionem, Catonis quoque filium, qui in 
eadem legione militabat, dimisit. Sed cum amore pugnandi in exercitu 
remansisset, Cato ad Popilium scripsit, ut, si eum pateretur in exercitu 
remanere, secundo eum obligaret [militiae] sacramento: quia, priore 
amisso iure, cum hostibus pugnare non poterat.” 
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considered contraband,—afjusos [de |éo]rw Kal 4 vats 7 
éyoaryoura.) 

Of neutrality in the strictly modern acceptation, the 
Romans knew very little, and their terminology— 
including such expressions as amici, socii, pacati, medit 
(the nearest word to denote the notion proper, and 
used for ‘neutrals’ by writers like Grotius), and other 
like words of a more or less vague and indeterminate 
character—does not convey the idea of distinct rights 
on the one hand, and clearly accepted obligations on 
the other. The development of the true conception, 
and the systematic practice, of neutrality were left to 
more modern times, when nationalities were more 
clearly differentiated, their autonomy and independence 
as States firmly established, their territorial sovereignty 
affirmed and recognized, and when—in view of the 
unprecedented increase of commercial intercourse—the 
interests of peace asserted their predominance over the 
precarious vicissitudes of war. 


1 From an inscription on a marble slab found in the theatre of 


Dionysus ; Hicks, 60; Michel, 74; Corp. inscrip. Att. 1. 40. 


———— 


CHAPTER XXVI 


THE FETIALS: JUS FETIALE, AND ITS RELATION TO 
THE ROMAN LAW OF WAR AND PEACE 


Tue ius fetiale! embraced various matters relating to 
the law of war and peace, such as, for example, the 
proclamation of war, the conclusion of peace, the judicial 
declaration as to the adequacy and justice of the alleged 
causes of war, the establishment of international conven- 
tions, the law of legation, the extradition of those who 
committed offences against the law of nations, and 
other allied subjects. As these branches of interna- 
tional law as understood and practised by Rome have 
already been dealt with in the preceding chapters, 
it will be well here simply to consider how the 
fetial magistrates were personally connected with 
those questions, the nature of their privileges, powers, 
and functions, the organization of their college, and 
the different proceedings and formalities they took 
part in as regular preliminaries to war, from the 
formulation of the complaint of Rome as to an 
offence committed by a foreign State, and the demand 
for satisfaction therefor to the final declaration of 
hostilities. 


1QOn the subjects dealt with in this chapter, see the following : 
A. Weiss, Le droit fétial et les fetiaux a Rome (in La France Judiciaire, 
Paris, 1882-3, pp. 441-452, pp. 465-496); G. Fusinato, Dei feziali 
e del diritto feziale (in Atti della Reale Accademia dei Lincei, Roma, 
serie iii. vol. xiii., 1883-4, pp. 451-610); M. A. Carnazza, La 
istituzione dei feziali in rapporto al diritto pubblico romano (Catania, 
1886); F. C. Conradi, De fecialibus et jure feciali populi Romani (in 
Scripta minora, vol. i., Halis, 1823, pp. 259-384). 
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Nonius Marcellus, a Latin grammarian of the fourth 
century a.D., in his definition of fetials (which, however, 
is not sufficiently comprehensive) emphasizes their sacred 
duties in their capacity of ambassadors, when they were 
despatched to demand restitution for wilful injuries 
inflicted on the Roman people, and also as heralds 
proper when, failing due reparation, they were sent 
again to utter a solemn declaration of war. ‘ Faetiales 
apud veteres Romanos erant qui sancto legatorum 
officio ab his qui adversum populum Romanum vi aut 
rapinis aut iniuris hostili mente conmoverant, pignera 
facto foedere iure repetebant ; nec bella indicebantur, 
quae tamen pia vocabant priusquam quid fuisset 
faetialibus denuntiatum.”! Their close relationship to 
the establishment of peace and treaties is shown by 
the Greek appellations usually adopted to translate the 
word fetials,—-for example, etpyvodica? (declarers of 
peace), etonvodvAaxes* (guardians of peace), etpyvo7rocot 4 
(makers of peace), srovdopédpor® (bearers of treaty of 
peace), and the like. 

The common modern spelling of the word, namely 
fecialis, or foecialis, does not appear to be accurate. The 
Romans of the classical epoch undoubtedly wrote it 
fetialis, as several extant inscriptions indicate. Similarly 
the Greeks transliterated the word thus—@ytiaAes, or 
getiares, eriadtot, itd, or gyTiadwo,® as also 
getiadeis,” and again dytiadwos® in the singular. The 
origin of the term is a controverted question. There 
is no unanimity amongst the old grammarians, who 
suggest various conflicting etymologies, whilst modern 
writers are not behindhand in advancing ingenious 
derivations. Thus, Festus attributes the origin of the 
word fetialis to the verb ferire, as applied in the 


1Nonius Marcellus, De compendiosa doctrina, 529 (ed. W. M. 
Lindsay, p. 850, Il. 1 seg.). 

2 "Dion, Elaly 11:72. 3 Plut. Numa, 12. 

*Plut. Quaest. Rom. 62. 5 Dion. Hak tet. 

6 Cf. Dion. Hal. ii. 72 ; Plut. Cami//. 18 ; Plut. Numa, 12. 

7 Plut. Numa, 12. 8 Dion Cass. 1. 4. 
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expression ‘ferire foedus,’ to conclude a treaty, on 
account of the necessary connection of the fetials with 
such proceedings: ‘‘Fetiales a feriendo dicti, apud hos 
enim belli pacisque faciendae ius est.’”’"* Varro derives 
it from fides, on the ground of their guardianship of 
the public ‘good faith,’ as manifested in the relation- 
ships between States: “ Fetiales ... fide1 publicae inter 
populos praeerant nam per hos fiebat ut iustum con- 
ciperetur bellum, et inde desitum ut foedere fides pacis 
constitueretur.”2 Servius holds that the word comes 
from foedus,? which, it has been maintained, is a cognate 
form of fides. Again, Vossius* suggests fart, fatu, to 
speak, on the ground of the fetials acting as the 
‘spokesmen’ of the Roman people in their important 
transactions with foreign communities. Possibly this 
suggestion is due to the fact that the word oratores is 
sometimes used by Roman writers to designate these 
functionaries—though more especially the similar repre- 
sentatives of other countries ; as Varro says: “ Fetiales 
legatos ... mittebant, quos oratores vocabant.”’ > 
Further, others derive the name from the verb /facere, 
fect, to make (thus suggesting the other spelling fecials), 
because the fetial envoys made peace and war. Finally, 
M. Weiss® inclines to the opinion that they owed their 
name (fefiales, feriales) to the worship of Jupiter 
Feretrius, the god of peace and of treaties. Perhaps 
the most tenable conjecture is that which connects the 
word fetial with foedus, and thence with jides;" for, as 
M. Fusinato insists, foedus and fetial embody conceptions 
which are fundamentally allied and inseparable, “... 
foedus e feziali sono due concetti che nella loro purezza 
non si possono, a quanto io credo, separatamente con- 


1Festus, De verb. signif. s.v. Fetialis. 2 Varro, De ling. Lat. v. 86. 
3 Servius, 4d Aeneid. i. 62; iv. 242; vill. 6415 x. 14. 

4 Etymologicum linguae Latinae (Amstelodami, 1662). 

5 Varro, De vita pop. Rom. ii. 13.—Cf. Cic. De deg. il. 9. 

6 Le droit fetial, loc. cit. pp. 442-443. 

7 On fides, see vol. i. pp. 120, 389, 391, 39353 and supra, p. 33. 
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cepire.” * Mommsen, however, simply observes that 


the word is of uncertain derivation, “ ungewisser 
Ableitung.”? Whether or not one or other of the 
above suggested derivations is the correct one, they, at 
least, all indicate the establishment by the Romans of 
an institution for regularizing the proceedings relative 
to the most important questions of the law of peace 
and war. 

Institutions analogous to the Roman college of 
fetials existed from the earliest times amongst the 
Italic communities generally. Thus Livy mentions a 
pater patratus of the Albans, in reference to a compact 
entered into between them and Rome ;? and after the 
defeat of the Samnites, fetial envoys of the latter were 
despatched to Rome to effect the surrender of the dead 
body of Brutulus Papius, who had been considered 
the author of the war (320 B,c.)—“ fetiales Romam, 
ut censuerunt, missi et corpus Brutuli exanime.” * 
Similarly the Ardeates are reported to have had an 
institution of a like character.° 

The original foundation of the ius fetiale has been 
attributed by Valerius Maximus to Fertor Resius,— 
“ab Aequiculis septimum modium, primum regem 
eorum, et Fertorem Resium qui ius fetiale constituit”’ ;° 
and confirmation of this statement is found in other 
quarters." Dionysius ascribes the creation of the fetials 
to Numa Pompilius, the second king,® to whom is also 
attributed the establishment of the pontiffs, the flamens, 
the augurs, and the vestal virgins. Livy speaks in one 
place® as though the fetial college was due to Ancus 
Marcius, the fourth king, though in a_ previous 
passage ’° its earlier existence is implied. Cicero, again, 
points out that part of the fetial law goes back to 


Dei feel... /btscit po GAT. 

* Rom. Gesch. vol. i. p. 169. Seine, 24s 

+ Liv. vill. 39.—Cf. ix. 1. * Dion; Halse. 

6 Val. Max. (ed. C. Kempf, Lipsiae, 1888), p. 588, ll. 6-8. 

Teg. Aurelius Victor, De viris illust. 5. 

8 Dion; Hal: ai: 72. 2 Livi i. 32, 10 Tiwi: 1 2 
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Tullius Hostilius, the third king of Rome, who pro- 
mulgated a law regulating warfare. This was to the 
effect that in order to be just and valid, the commence- 
ment of hostilities must be preceded by a solemn 
proclamation in conformity with the religious cere- 
monies of the fetial priests, and that in default of such 
public declaration, every war should be deemed ‘unjust’ 
and impious,—“ sanxit fetiali religione, ut omne bellum, 
quod denunciatum indictumque non esset, id intustum 
esse atque impium iudicaretur.”’ } 

It is not improbable that the Roman fetial law was The ius fetiale 
embodied in the early ius sacrum, which was gradually pines 3 
borrowed by the Romans from the ancient communities 
in Italy, and more fully and systematically organized by 
them. There appear no valid reasons for accepting the 
assertion of Mommsen that, though colleges like the 
augurs and the pontifices occur amongst all com- 
munities organized on the Latin scheme, as very 
ancient heirlooms of the Latin stock, “als altestes 
- latinisches Stammegut,” the fetials, amongst other insti- 
tutions, originated in and remained confined to Rome, 
— “in Rom entstanden und darum auch auf Rom 
beschrankt geblieben sind.”? The Romans did not 
hesitate to transplant to their own country foreign gods, 
and to introduce from abroad modes and systems of 
worship ; as in later times they were ever ready to 
enlarge their jurisprudence and their literature by 
adopting rules, ideas, and forms from other nations. 
The above-mentioned ius sacrum no doubt prescribed, 
amongst other matters, solemn formalities that were to 
be used for the settlement of disputes between private 
individuals, or between entire cities. According to the 
old law of the Quirites, the ultimate sanction lay in the 
potentiality of citizens to have recourse to force for the 
purpose of obtaining satisfaction in their alleged claims. 
We find traces of this, for example, in the old statute- 
process, the /egis actiones which, however, are not earlier 


1 Cic. De rep. ii. 17.—Cf. ii. 31. 2 Rim. Gesch. vol. i. p. 168, note. 
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(as some writers have asserted without advancing 
cogent reasons) than the formal proceedings relating to 
the declaration of war; thus, in the sacramentum, a 
stake was employed as a symbol of force, and the 
manuum consertio simulated a contest between the two 
contending parties, in that they laid hands at the same 
time upon the thing in dispute, each claiming it as his 
own. ‘The expression ‘manum conserere’ (to engage 
in close combat, that is, hand to hand) is obviously 
related to military operations, for the litigants in 
question are said to have crossed two rods, “‘ festucas 
inter se commisisse,” before the praetor, as though 
engaging in combat, and the party losing his claim is said 
to have surrendered his rod to his victorious opponent. 
Hence vindicia (the laying claim by the disputants) was 
sometimes described as “ vis civilis et festucaria.” ” 

In many other countries outside Italy there were 
somewhat similar sacerdotal colleges, to which was 
entrusted the preservation of various traditional rules 
and practices, and which exercised a beneficial influence 
in the humanizing and regularizing of warlike proceed- 
ings. Thus in ancient Gaul the Druids often officiated 
as arbitrators or mediators between belligerents (as 
Grotius observes, following Strabo), and often separated 
them when they were about to join battle,—“ inter 
bellantes erant arbitri et saepe iam acie congressuros 
diremerunt.”* Likewise in Iberia religious function- 
aries, by virtue of their sacred authority, intervened 
between combatants, and not infrequently succeeded in 


1See vol. i. p. 270. 

2Cf. Aul. Gell. xx. 10. 8; Festus, s.v. vindicia : “correptio manus 
in re atque in loco praesenti apud praetorem ex duodecim tabulis 
fiebat.”—Another view is that vindicia was a rod (‘virgula,’ or 
‘festuca’) broken by the two claimants (‘litigantes,’ or ‘ disceptantes”) 
in their feigned struggle before the praetor, so that one of them 
might say he had been deprived of possession by the other, and 
consequently claim restoration by a praetorian decree. 

3 De iure belli et pacis, Proleg. 36.—Cf. Strabo, iv. 4. 4: 
.. @oTe Kal ToAeuous SujTwv TpoTEpov Kai TapatatTer Oar péXXroVTAS 
ETAVOV. . . 
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putting an end to hostilities.1 So in ancient Greece, as 
the Homeric poems inform us, and, indeed, in later 
times too, the x7jpuces, heralds, not only summoned the 
assemblies,” and preserved good order in them,? and 
were charged with the various arrangements at festivals 
and sacrifices,* but they also separated combatants,° and 
were employed to convey messages between _belli- 
gerents,’—as their office was sacred and their persons 
inviolable through their enjoying the immediate pro- 
tection of Zeus,—Aws ayyedor Hoe Kat avopov" (the 
messengers both of Zeus and of men). 

The college of fetials, the colleginm fetialium’ (described How the 
by Dionysius as cvotyua Tar gutiaNiwy®), consisted of see ean 
twenty members,” who were at first selected from among 
the Roman patricians exclusively ;"! but in process of 
time plebeians were very likely admitted. The Ogulnian 
law of 300 B.c. had rendered possible the admission of 
plebeians to two of the great sacerdotal corporations 
(‘amplissima collegia’), namely the college of augurs 
(in which five out of the nine members could be 
plebeians), and the college of pontiffs (four out of the 
eight) ; and there is no reason for supposing that after 
this precedent was erected they continued to be debarred 
from the college of fetials.! 


I Strabo, iv. 4./ 3. 

Whad, M250, 97 5 1x. 105. Odyss.. in. 65 1etc: 

3 Thad, i1. 280 5 xviii. 503. 

4 Thad, ili. 245 seg. ; Odyss. xx. 276. 5 Thiad, vii. 274. seg. 

© Tad, 1X. 170 3 XXIV. 140, 178 ; Odyss.. x. 593, 102. 

’ Thad, i. 334.—CE. ibid. iv. 192 3 vill. 517. 

8 Liv. xxxvi. 3. *Diony Malia. 72: 

Varro, De vita rom. pop. iii.8 : “ Fetiales viginti, qui de his rebus 
cognoscerent, iudicarent at statuerent, constituerunt.” 

11 Dion. Hal. i. 72: eiot 8 éx Tay dpiotwv olkwy avopes eriAEKTOL.... 

ii@r Pusinato, Dei jezigis,. voc. tp. 185 4, “°a..che ail. collegio 
fosse patrizio in origine; che poi, aperti ai plebei con la legge 
Ogulnia 1 due principali collegi sacerdotali, a poco a poco, senza che si 
possa né importi punto di fissarne il momento, i plebei, quasi inavvedu- 
tamente e naturalmente fossero ammessi a formar parte anche del 
collegio feziale.” 

II. x 
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When a vacancy occurred it was filled, as in the case 
of the other colleges, by cooptation,~—a procedure 
which, it would appear, comprised three steps.” First, 
there was the nominatio, the preliminary introduction of 
the candidates by members of the college, who certified 
by oath that the said candidates were fit and proper 
persons to join the body, ‘iudicium dignitatis facere.’* 
This was followed by the cooptatio proper, that is, the 
actual choice of one of the competing candidates.* 
Finally came the inauguratio, the solemn consecration 
of the elected individual, and his installation into the 
new office.® These formalities are summarized by 
Cicero, in reference to the college of augurs, when he 
deplores the loss of Hortensius, his rival and friend ; 
it was he, Cicero says, who obtained for him entrance 
to the college by declaring him, on oath, worthy of 
admission, and who had also consecrated him.® Under 
the Empire, when the importance of the fetials had 
declined, and so many modifications in ancient institu- 
tions had been effected, this right of cooptation was 
exercised under the supervision and with the sanction 
of the emperor. 


1Cf. Cic. dd Fam. iii. iv. “... Amplissimi sacerdotii collegium, in 
quo non modo amicitiam violari apud maiores nostros fas non erat, sed 
ne cooptari quidem sacerdotem licebat, qui cuiquam ex collegio esset 
inimicus.””—Cf, Liv. xl. 42 ; xlv. 44 (as to the election of the augurs) : 
“‘augur eo anno mortuus est C. Claudius; in eius locum augures 
legerunt T. Quinctium Flamininum.”—Dion. Hal. ii. 73, says, in 
reference to the pontifices, that when any one of them died, another 
was appointed in his place, not by the people, but by the members of 
the college, from amongst those considered to be the best qualified of 
their fellow-citizens.—Cf. also Aul. Gell. i. 12. 


2See Willems, Dr. pub. rom. p. 293 ; and cf. generally A. Gemoll, 
De cooptatione sacerdotum Romanorum (Berolini, 1870). 


§ Cic. Brat. 1. 1. 
4Cic. Brut. i. 1.—Cf. Liv. ii. 32 ; Sueton. Ner. 2. 
SCichryt. 3.0.5 Dion. Elal. i, 73's aie eis 


6 Cic. Brut. i. 1: “...et cooptatum me ab eoin collegium recordabar, 
in quo iuratus iudicium dignitatis meae fecerat, et inauguratum ab 
eodem.” 


THE PATER PATRATUS 323 


The college of fetials was presided over by the The paver 
magister fetialium, a permanent functionary. He Was a 
not identical with the pater patratus, who was, as such, 
appointed temporarily to officiate outside their ordinary 
sittings. The pater patratus (so called because he pro- 
nounced, ‘ patrabat,’ the oath on behalf of his nation?) 
was the head and the spokesman of the number of 
fetials when they were sent abroad on diplomatic 
missions, or for demanding the extradition of offenders, 
and for declaring war. He is designated by Plutarch 
the ‘chief of the fetials,’ uéyirtos tay dytiadiov® He 
was elected by his colleagues, and was distinguished 
from them by the kind of robes he was clad in, and by 
his bearing certain insignia of the office.t M. Weiss® 
observes that there was a certain relationship between 
the pater familias, who was empowered to surrender the 
filius familias in satisfaction of a judgment in a noxal 
action (noxae datio or deditio®), and the paser patratus, 
who was instructed to surrender, or demand the sur- 
render of, offenders against the law of nations (‘ deditio 
per fetiales’).” As has already been pointed out, there 
was, of course, and inevitably so, an indissoluble con- 
nection between many branches of private law and of 
international law. 

The dress of the fetial magistrates when engaged on The dress of 
a mission was marked by extreme simplicity. They ‘°'"?"* 
proceeded with their heads veiled, ‘capite velato,’ as if, 


1Cf. Conradi, De fecialibus, loc. cit. $7. 

2Liv. i. 24: ‘‘pater patratus ad iusiurandum patrandum, id est 
sanciendum fit foedus....”—Plin. Hist. mat. xxii. 2, refers {to the 
pater patratus as the verbenarius, for reasons which will presently 
appear. 

3 Quaest. Rom. 62.—Cf. Serv. Ad Aeneid. ix. 53, where he is 
described the ‘ princeps fetialium.’ 

4Dion. Hal. ii. 72: eis pev ex tov eipnvodiKOv, dv ot Aourot 
TpoXetpioavTo, Kexoopypevos exOnte Kat hopyyaciv tepots, iva dua- 
dnAos 7} rapa Tovs dAAovs, eis THY TOV ddtKobVTwWY Tapeyivero TOA.  , 

5 Le droit fetial, loc. cit. 

6 Cf. Gaius, Inst. iv. 75 seg. ; and see vol. i. pp. 117, 362, 360. 

7Cf£. Cic. Pro Caec. 34,98; De orat.i. 40, 181. 
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says a writer, in defiance of the seductions of the outside 
world,—“‘ inaccessibles 4 la séduction de la beauté, de 
lor et de l’€loquence.”! The veil of white wool, ‘filum 
lanae, * appears to have been the symbol of justice, 
‘imago iustitiae,’ * which was to preside over the inter- 
national relationships of Rome. They bore on their 
heads a green garland, consisting of a tuft of vervain, 
verbena, with its roots, plucked from a particular place 
in the Capitol, together with the portion of the soil in 
which they grew.* This, on the one hand, symbolized 
the country on whose behalf they were sent, and, on the 
other, was a token of inviolability.® 


The appointment of the fetials as members of the 
college was not of a temporary character ; unless they 
committed some gross offence against the senate and 
people, they exercised their office for life,—dia ravros 
Lepwmevot Tou Biov etpnvopuAaxes.® Apart from their enjoy- 
ment of inviolability (a privilege which has already been 
considered in reference to the position of ambassadors),” 
they possessed all the prerogatives and honours which 
were incidental to the dignity of sacerdotal functionaries 
in general, Places were specially reserved for them in 


1Weiske, Considérations historiques et diplomatiques sur les ambassades 
des Romains comparées aux modernes (Zwickau, 1834), § 39, p. 61. 

2Cf. Liv. i. 32; Varro, De ding. Lat. vii. 3. 

3 Aul. Gell. xiv. 4. 

4Liv. i. 24; xxx. 43: “Herbae id genus ex arce sumtum dari 
fetialibus solet.” —Cf. Serv. 4d Aen. xii. 120 : “‘ Verbenae sunt proprie 
herbae sacrae, sumtae de loco Capitolii, quibus coronabantur Feciales 


et pater patratus foedera facturi et bella indicaturi.”—Cf. also Dig. 
18. -8, 2. 


5 Servius says that verbenae were sacred boughs or branches of laurel, 
olive, or myrtle : “verbenas vocamus omnes frondes sacratas, ut est 
laurus, oliva, vel myrtus” (4d Aen. xii. 120), and as such were not 
only borne by the fetials, but were carried by priests suing for pro- 
tection (Cic. Verr. ii. 4, 50, 110), and were also used in sacrifices and 
other religious ceremonies (cf. Plaut. Truc. ii. 5. 27; Ter. Andr. 
Iv. 3.113 Hor. Od.i. 19. 143 iv. 11.7; Ovid, Mez. vii. 242; Sueton. 
Vesp. 7). 

© Dion! Mal. 11.72: 7 See vol. 1. pp. 328 seg. 
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public games, festivities, and other like solemnities.! 
Amongst various immunities, they were exempt from 
the payment of taxes and other civic burdens, and from 
military service.” 

The exact nature of the duties of the college of fetials 
is a matter of some controversy. But we may safely 
say, with Mommsen, that the twenty ‘ State-heralds’ 
(“das Collegium der zwanzig Staatsboten’’) constituted 
a living depository or archives, who preserved tradi- 
tionally the remembrance of conventions concluded 
with neighbouring communities, expressed an authori- 
tative opinion on alleged violations of treaty-rights, 
and, when necessity arose, demanded restitution and, 
in default of this, declared war. They occupied the 
same position with regard to the law of nations, as did 
the pontifices with regard to sacred law; and, con- 
sequently, they were, like the latter, competent to point 
out the law, though not to administer it.3 We may, 
in one respect, go further than Mommsen, in maintain- 
ing that these functions were not exclusively exercised 
in the case of cities with which treaties had been 
expressly established, but that they likewise applied to 
any regularly constituted State which had not forfeited 
the rights of international law by such gross offences 
as piracy, unjustifiable invasion, or deliberate treachery. 

The duties of the fetials were of a threefold character, 
—sacerdotal, diplomatic, and judicial. 

The religious character was shared by the Roman As guardians 
magistrates in general ; and, in this connection, Cicero % ™'s'™ 


1Cf. Arnobius, Adversus gentes, iv. 35. 


2Cf. Dion. Hal. v. 1, as to certain other magistracies, with which 
the fetials were undoubtedly assimilated. 


3 Rom. Gesch. vol. i. p. 169: ‘'... bestimmt als lebendiges Archiv 
das Andenken an die Vertrige mit den benachbarten Gemeinden 
durch Ueberlieferung zu bewahren, iiber angebliche Verletzungen des 
vertragenen Rechts gutachtlich zu entscheiden und ndéthigenfalls den 
Siihneversuch und die Kriegserklarung zu bewirken. Sie waren 
durchaus fiir das Vélkerrecht, was die Pontifices fiir das Géotterrecht, 
und hatten daher auch wie diese die Befugniss Recht zwar nicht zu 
sprechen, aber doch zu weisen.” 


As 
ambassadors. 
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expatiates on the prudent policy of appointing the same 
officials to preside over religious and political organiza- 
tions,'—thus effecting a perfect amalgamation of church 
and State. On certain occasions the censor made 
sacrificial offerings; and the praetors, and curule aediles 
presided at religious festivities.2?, The sanction of religion 
operated more or less in the case of every magistracy, 
every lay authority.2 In the same way there existed 
fundamentally a close bond of association between the 
conceptions of fas, zus, and /ex,* and it may be said, in a 
sense, that the fetials were an incarnation of the zus, on 
the one hand, and of the fas on the other. They were at 
the same time political officers of the State, judges, and 
ministers, as well as guardians, of the fas. They were 
protectors of the national religion, in so far as questions 
and proceedings relating to the law of nations were 
concerned. In their priestly capacity they presided 
over the expiatory sacrifices and the performance of 
solemnities that were incidental to the commencement 
of war, the establishment of peace, the conclusion of 
treaties, and other interstatal affairs of importance. 

As ambassadors, the fetials were despatched abroad 
in the name of the senate and the Roman people. 
They formulated the complaints of their State, demanded. 
due redress, negotiated for the extradition of alien 
culprits, effected the delivery of such of their fellow- 
citizens as offended foreign countries, and carried out 
the various non-religious formalities relating to many 
momentous questions of peace and war. Their 


1Cic. Pro Domo, i. 3. 

2 Varro, De ling. Lat. vi. 54; Athenaeus, xiv. 79. 

3 Cf. Fustel de Coulanges, La cité antique, liv. ili. c. X. p. 211 5€9., 
where he emphasizes that divers elements were united in the person 
of the magistrate,—“ sacerdoce, justice et commandement se con- 
fondent en sa personne.” He was vested with “des attributions 
sacerdotales et des attributions politiques.” With the exception of the 
plebeian tribunes, “il n’y avait pas de magistrat qui n’etit 4 accomplir 
quelque acte sacré; car dans la pensée des anciens toute autorité 
devait étre religieuse par quelque cété.” 


4 See vol. i. pp. 85 seg. 
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instrumentality in the conclusion of foedera imparted 
to these engagements a sacred character, apart from 
their juridical significance, which rendered them all 
the more obligatory and inviolable. As they watched 
over the faithful observance of formal compacts, they 
are sometimes called by Greek writers etoyvovAaxes 
(guardians of peace). 

As judges, they safeguarded the interests of the fides As judges. 
publica,— fidei publicae inter populos praeerant,” * and 
delivered pronouncements regarding its alleged viola- 
tion, when cases were submitted to them by the city 
magistrates. They determined whether a war was 
‘iustum,—‘“‘ bellum nullum nisi iustum,’’—that is 
whether the preliminary proceedings were conducted in 
a legal manner, whether they fulfilled the requirements 
of the prescribed law. The significance of this concep- 
tion of zustum, regularity, is seen in many transactions of 
Roman private law ; it is implied in such expressions as 
‘justa causa,’ ‘iusta causa tradendi,’ ‘iustus titulus,’ 
‘justum initium,’ ‘iustae nuptiae,’ and the like. The 
judicial functions of the college of fetials are referred to 
by Cicero in his phrase, “belli oratores fetiales iudices- 
que sunto.”” In the carrying out of these duties they 
enjoyed great independence. Their decisions were 
received with acquiescence; and very rarely indeed 
were there departures therefrom. No appeal lay against 
their judgments.’ Plutarch, discussing the numerous 
institutions of Numa, refers to that of the fetials as par-_ 
ticularly indicating his love of justice. They were, he 
says, guardians of peace, and their name was derived 
from their office. They were to act as mediators in the 
event of international disputes, and oppose the adoption 


1Varro, De ling. Lat. v. 15. 

2Cic. De leg. ii. 9.—Cf. ibid. : “‘Foederum, pacis, belli, indutia- 
rum oratorum fetiales iudices nuntii sunto; bella disceptanto.” 
(Other readings have been suggested for this passage.) 

3 Cf. Dion. Hal. ii. 72, who does not say so explicitly ; but it would 
appear so from his account, as well as from Livy’s. 

4Plut. Numa, 12. 
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of violent measures, until all amicable means of obtain- 
ing justice had failed.1 They were so convinced of the 
justice of their decision, when pronounced in favour of 
war, that they invoked the vengeance of the gods on 
themselves and their country if hostilities were declared 
by them unjustly. Without their explicit approval arms 
could not legitimately be taken up by any Roman, 
whether king or consul or common soldier ; and the 
general, before taking measures for a campaign, was 
obliged to have it certified by them that the right 
was on his side.” Further, not only had they power, 
in their diplomatic capacity, to conclude peace and 
demand the due observance of treaties, but, as judges, 
they were entitled to set aside such as were entered into 
contrary to law. They also took cognizance of offences 
committed against ambassadors, and investigated the 
transgressions of the generals with respect to the 
sponsiones they made with the enemy without the sanc- 
tion of their government.? Numerous examples are 
found in ancient historical and other authors showing 
the frequent decisions pronounced by the fetials as to 
the sufficiency of alleged causes of war, and the avoid- 
ance of hostilities by the Roman military forces in the 
absence of just grounds.* 

Some modern writers, as, for example, Fusinato,® have 
denied that the fetials performed any judicial functions 


1Plut. Numa, 12: ... modddKis pev EBddtCov ws Tovs ddiKodvTaS, 
avtot reiGovtes evyvwpoveiv. 

9 . , \ , BY \ , ” , 

2 Thid.: kwAvovtwv dé ToditTwv 7 py TvvaLvovVTwY OvTE OTPATLUOTH 

N ” ae , ¢ A > Ny \ , ” 
Gepitdv ovte BactAe? “Pwpaiwy oda kivetv? aAAG Tapa TovTwY EdeL 
THY apxiv Tov Torcuov deEdpevov ws SuKaiov Tov GpxovTa, TOTE 
TKOTELY TEPL TOU TUpPepoVTos. 

2 Dion. Hal. li. 72: TA TE epi TOUS mpeo Bevras AOLK LATO, Sux dcerv, 
Kal Ta Tept Tas cw OKas doug puddrrey, eipyvnv Te ToveioOaL, Kat 
yeyernpevay, ea pa) KATO. TOVS iepovs S6€y mem pax Gan vopous, 
GkKUpOvV, Kal Tas TOV OTpaTHywV Tapavopias, doa. Tept B OpKouS 

paTnyov Tapavopias, p 
meh ee PSS eritehovvTat, duaytvworKovTas adoc.ova Bau. 


*#Cf. Liv. xxxi. 8 3. xxxvil, 3 3) and see, further, s2/ra: 


5 Le droit international de la ré publique romaine (in Revue de droit inter- 
national et de législation comparée, Bruxelles, vol. xvii. 1885, pp. 278-296). 
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at all. It is true that in extradition cases another 
tribunal, namely that of the recuperators '—the iudicium 
recuperatorium,—was called in to decide as to the alleged 
guilt of subjects or aliens whose delivery was demanded 
by the foreign government or by Rome respectively sc 
and that in these particular proceedings the fetials filled 
rather the part of diplomatic envoys. But in view of 
the preceding considerations and instances adduced, 
together with those to be set forth shortly, it is without 
doubt unjustifiable and directly contrary to unassailable 
facts to deny to the college of fetials all judicial compe- 
tence. In many of the most vital questions of inter- 
national law the exercise by them of judicial duties, 
whether directly or indirectly, is indisputable. 


Now as to the various formalities necessary before 
the actual commencement of hostilities.’ 

When Rome had a grievance against a foreign State, 
the first step on the part of the fetials was res repetere, or 
repetitum ire, or rerum repetitio, the demand for satisfac- 
tion,—generally rendered by Greek writers ta dicaca 
aireiv (to demand justice).> This Latin expression is 
the usual sacramental formula adopted in the earlier 
ages, and for the most part in classical times ; in the 
more recent age we find the term c/arigatio, clarigare, 
used as practically synonymous,’ which is, however, in 
form deprived of juridical associations. C/arigatio is 
also sometimes used by Livy in the sense of a fine im- 
posed on an individual if found beyond prescribed 


1See supra, pp. 83 5¢9. 2 See vol. i. p. 364. 

3 Cf. Dion. Hal. ii. 72, where he gives a succinct account of the 
customary proceedings, and the functions of the fetials. 

4 Liv. ili, 25 ; iv. 30; vil.63 vill. 22, 39; ix. 455 X.125 XXXvill. 
45 5 xlii, 25; Cic. De off i. 11; Val. Max. ii. 2; Macrob. Saturn. 
is, EO. 

Dion. blake yt, Gls 72 111. 3,h90)5 AV. 50. 

6Cf Plin. Hist. nat. xxii. 2 : “ac semper e legatis, cum ad _hostes 
clarigatumque mitterentur, id est, res captas clare repetitum, unus 
utique verbenarius nominatur.”—See also Servius, 4d en. ix. 53 ; 
pO ys 
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fetial 
proceedings. 
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limits.’ Servius does not clearly discriminate between 
this word and indictio (actual declaration,—though used 
generally in such a phrase as ‘ bellum indicere’?). The 
term c/arigatio is probably derived, as Pliny and Servius 
suggest, from ‘clare’ (clearly, loudly), or ‘claritate 
vocis, in allusion to the public recital by the pater 
patratus of the demand made in the name of his 
country.* Relying on certain passages* in which the 
expression ‘peragere postulata’ occurs, in the sense of 
formulating the demand for restitution, Danz concludes 
that it was the exact equivalent of ‘clarigare.’® But this 
inference is scarcely justifiable, on the ground that the 
connotations of the respective terms are not co-exten- 
sive ; ‘clarigare’ includes ‘ peragere postulata,’ but also 
implies other elements not necessarily incidental to the 
latter—in the same way, as Fusinato observes, as 
the solemn zuscurandum has a wider significance than the 
mere enunciation of the promissum.® 

The demand was made by the pater patratus who 
was, for the purposes of the particular mission, the 
head of a varying number, four, or three, or even 
two, of delegated fetials.’ Such demand, as has been 
pointed out, was for the delivery of offenders, for the 
restoration of things uhjustifiably taken from the 
Romans or their allies, or for the withdrawal of forces 


1 Liv. vill. 14. 

2Cf. Cic. In Catil. 1. 6. 14.3 Varro, De vita pop. rom. ii. 13 ; etc. 

3Plin. Hist. nat. xxii. 2, as in note 6, p. 329; Serv. Ad Aen. ix. 53: 
“Et haec clarigatio dicebatur a claritate vocis.” 

4For example, Liv. i. 18,'24, 28,325 i. 40, 475 ivi. 465) /F le 
Hist. nat. xxii. 2. 

5 Der sacrale Schutz, pp. 181-2: “Hieran kann aber um so 
weniger gezweifelt werden, als hier das peragere postulata offenbar 
gleichbedeutend ist mit clarigare.” 

6 Dei feziah..., loc. cit. p. 501: “...mnello stesso modo che non 
costituisce tutto Viusiurandum Yenunciazione del promissum.” 

7Varro, De vita pop. rom. ii. 13: “Itaque bella et tarde et magna 
diligentia suscipiebant, quod bellum nulium nisi pium putabant geri 
oportere; priusquam indicerent bellum iis a quibus iniurias factas 
sciebant, fetiales legatos res repetitum mittebant quatuor....” 
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from the territory of an allied country.1. It was not 
always that merely material restitution was demanded, 
notwithstanding the use of such terminology as ‘res 
reddere’; indeed this phrase, as Servius says, was 
adopted by the earlier writers to denote the offering 
of satisfaction or making amends in a broad sense, just 
as they spoke of ‘res rapere’ even when there was not 
any act of rapine proper.? 

A few examples of this proceeding may be given Examples of 
from Livy. In 358 3.c. Rome demanded of the (un? 
Tiburtians reparation through the fetials, ‘“‘ per fetiales 
rebus repetitis,” for shutting their gates against the 
Roman forces, as they were peacefully returning from 
Ferentinum, a city taken from the Hernicans. Pre- 
vious grievances were also alleged, but this was the 
determining cause, ‘‘ea ultima fuit causa.” * In 354 
B.c. the Faliscans were declared a public enemy because 
their youth had taken up arms in conjunction with the 
Tarquinians, and because they had refused to surrender, 
on the demand of the fetials, those who had fled to 
Falerii.* In 340 B.c. the Campanians solicited the 
alliance of the Romans, threw themselves on their pro- 
tection, and begged aid against the Samnites. Accord- 
ingly the Romans sent ambassadors to request the 
latter not to carry hostilities into territory that had 
become the property of the Roman people; and, on 
account of the fierce defiance of the Samnites, fetials 
were despatched to demand satisfaction, ‘.. . fetialibus 
ad res repetendas missis.”° In 326 Bc. the Palae- 


See supra, pp. 182 seq., as to causes justifying war. 


* Ad Aen. x. 14: “Veteres res rapere dicebant, etiamsi rapinae 
nullum crimen existeret ; similiter satisfacere res reddere dicebant.”— 
fy Liv: iv. 30; vil. 6: 

8 Liv. vil. 9. 

4 Liv. vii. 16: “Ad bella nova priore anno destinata Falisci quoque 
hostes exorti duplici crimine, quod et cum Tarquiniensibus iuventus 
eorum militaverat et eos qui Falerios perfugerant, cum male pugnatum 
est, repetentibus fetialibus Romanis non reddiderant.” 


SiLiv. vit. 32. 
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politans, a people of Campania, taking advantage of the 
treacherous character of the alliance of the Samnites 
with Rome, and encouraged by a report that a pesti- 
lence had attacked the city, committed various acts of 
hostility against those Romans who had been established 
in the Campanian and Falernian territories. Therefore 
fetials were sent to demand satisfaction, which was 
haughtily refused; whereupon the people, by the 
direction of the senate, ordered war to be declared 
against them.1 In 320 B.c. envoys were sent to the 
Samnites to demand the surrender of the author of the 
war which the latter had waged against Rome.? In 
303 B.c. fetials proceeded to the Aequans to demand 
satisfaction, “res repetitum,” because they had aided 
the Samnites, and taken the part of the enemy of the 
Romans.2 In 298 3.c. ambassadors from the Lucanians 
arrived in Rome to complain that the Samnites, after 
having in vain offered them bribes to secure their 
alliance in the war, marched an army into their country 
and devastated it, so as to force them into a war ; and 
therefore they begged the Romans to take them into 
their protection. Accordingly the senate decided that 
a compact should be concluded with Lucania, and 
reparation demanded from the Samnites. Fetials were 
then sent to insist on the offenders that they should 
withdraw their troops from the country of the Roman 
allies. Similarly, in 293 B.c. fetials were despatched 
to demand satisfaction from the Faliscans for having 
committed acts of aggression on the territory of allies 
of Rome.® 

The particular grievance was set forth by the pater 
patratus at the frontiers of the offending city ; and he 


1 Liv. vill. 22: ‘‘... fetialibus Palaepolim ad res repetendas missis .. . 
ferox responsum, ex auctoritate patrum populus . . . bellum fieri iussit.” 

2 Liv. vill. 39. S Liv. dk. 45. 

4Liv. x.12: “fetiales missi, qui Samnitem decedere agro sociorum 
ac deducere exercitum finibus Lucanis iuberent.”—Cf. vill. 19. 

5 Liv. x. 45.—Cf., for other examples, Liv. xxix. 3; xxxvi. 28; 
XXXVI. 335 Ctc. 
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invoked the gods to bear witness to the justice and 
piety of his demand. Thus Livy relates (in reference 
to an example of earlier practice) that the fetial envoy, 
having arrived at the frontiers of the nation from 
whom restitution was demanded, pronounced first the 
following formula : 

‘Hear, O Jupiter, hear, ye territories [naming the 
country in question], let the law of heaven hear. Iam 
the State envoy of the Roman people ; | come, as their 
ambassador, in all justice and piety, and let my words 
gain credence.’ 

What was demanded was thereupon specified, followed 
by a solemn appeal to Jupiter : 

‘If I unjustly or impiously demand those persons 
and those things to be given up to me, as the messenger 
of the Roman people, then never permit me to enjoy 
my native country.’ 

These words of the declaration and oath were repeated, 
with some slight modification, on crossing the frontiers, 
on meeting the first man, on entering the gate, and on 
reaching the forum." 

By the law of war, hostilities could rightly be com- The zeperitio 
menced after duly demanding satisfaction, and pro- losers 
nouncing a formal declaration ; * but it was considered °°"*™ 
wrong and impious to make a repetitio rerum serve as 
a cover for waging an unjustifiable war, especially such 
war as had already been resolved on beforehand. Thus 


1 Liv. i. 32: “Legatus ubi ad fines eorum venit, unde res repe- 
tuntur, capite velato filo (lanae velamen est), ‘ Audi, Iuppiter,’ inquit 
<audite, fines’ (cuiuscunque gentis sunt, nominat) ; ‘ audiat fas; ego 
sum publicus nuntius populi Romani ; iuste pieque legatus venio, 
verbisque meis fides sit.’ Peragit deinde postulata. Inde lovem 
testem facit : ‘Si ego iniuste impieque illos homines illasque res dedier 
mihi exposco, tum patriae compotem me nunquam siris esse. Haec, 
quum fines suprascandit ; haec, quicunque ei primus vir obvius fuit, 
haec portam ingrediens, haec forum ingressus, paucis verbis carminis 
concipiendique iurisiurandi mutatis, peragit.” 


2Cic. De offic. i. 11, 36: “Ex quo [that is, the ius fetiale| intelligi 
potest nullum bellum esse iustum nisi quod aut rebus repetitis geratur 
aut denunciatum ante sit et indictum.” 
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Caius Pontius, the commander of the Samnites, declared, 
when a Roman embassy had come to demand restitution 
and left without making peace, that his countrymen 
had duly expiated their infraction of the treaty by 
restoring the spoils, and delivering up the authors of 
the war together with their possessions. ‘“I am fully 
confident,” said he, ‘“‘that whatever deities they were 
whose will it was that you should be reduced to the 
necessity of making the restitution, which had been 
demanded according to the treaty, it was not agreeable 
to them that our atonement for the breach of treaty 
should be so haughtily spurned by the Romans. For 
what more could possibly be done for appeasing the 
gods and softening the anger of men, than we have 
done ?”’+ 

The practice of noxae deditio, the surrender of the 
person or thing whereby the injury complained of was 
caused (which has already been considered in reference 
to extradition? ), played an important part in ancient 
times ; and by acting in conformity with the customary 
practice, Caius Pontius held—and rightly so—that his 
country was exonerated from all further liability. The 
delivery of a culprit or of property seized without valid 
cause was effected partly in deference to juridical claims, 
and partly (as the original basis of the proceeding) to 
avoid the possibility of contagion—‘ ne quid ex con- 
tagione noxae remaneret apud nos” ’—which, in the 
eyes of the gods, would result if the said culprit or 
property was not given up. 

Further, the setting forth of a demand under such 
circumstances as did not afford an opportunity to the 
offender or the adversary to make a proper answer was 
held to be a violation of the re/igio.t In 407 B.c. when 


1 Liv. ix. 1: ‘Satis scio, quibuscunque diis cordi fuit subigi nos ad 
necessitatem dedendi res, quae ab nobis ex foedere repetitae fuerunt, 
is non fuisse cordi tam superbe ab Romanis foederis expiationem 
spretam. quid enim ultra fieri ad placandos deos mitigandosque 
homines quam quod nos fecimus ?” 


2 See vol. i. pp. 362 seg. Shiv, ix. 2. 4 Liv. iv. 58. 
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the truce with the Veientians had expired, fetials were 
sent to demand restitution. They were met on the 
frontiers by Veientian ambassadors, who requested that 
they should not proceed to Veii, until they (the Veien- 
tian envoys) obtained access to the Roman senate to 
lay an appeal before it. This was granted; and the 
senate also agreed afterwards that, owing to the Veien- 
tians being distressed by intestine dissension, restitution 
would not be insisted on ;—for the Roman government, 
comments Livy, was far from seeking in the troubles 
of others an opportunity for advancing its own interests.’ 

After making the demand for restitution, the fetials Return of 
returned to Rome; and a period of thirty- -three days aie 
was allowed for the due fulfilment thereof. If the ae three 
delivery of the person or persons demanded (as in the 
case specifically mentioned by Livy, when he relates 
the successive steps of the procedure?) was not effected 
by the end of that interval, the fetials were despatched a 
second time; and on this occasion the pater patratus 
threatened the defaulting nation with war, and calied on 
Jupiter and all the other divinities to witness the 
injustice of the refusal. 

‘Hear, O Jupiter, and thou, Janus Quirinus, and all 
ye gods of heaven, ye of earth, and ye beneath the earth, 
give ear! I call you to witness that this nation [naming 
it] is unjust, and does not act agreeably to law ; but we 
will take counsel with the elders in our ce country 
concerning these matters, and by what means we may 
obtain our rights.’ ® 


1Liv. iv. §8: “Eo anno quia tempus indutiarum cum Veienti 
populo exierat, per legatos fetialesque res repeti coeptae. quibus 
venientibus ad finem legatio Veientium obviam fuit. petiere ne 
prius quam ipsi senatum Romanum adissent, Veios iretur. ab senatu 
imperatum, quia discordia intestina laborarent Veientes, ne res ab iis 
repeterentur: tantum afuit ut ex incommodo alieno sua occasio 
peteretur.” 


aves, Bae 

3 Liv. i. 32: “Si non deduntur, quos exposcit, diebus tribus et 
triginta (tot enim sollemnes sunt) peractis bellum ita indicit : ‘ Audi, 
Iuppiter, et tu, Iane Quirine, diique omnes caelestes, vosque terrestres 
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On their return to Rome the fetials appeared before 
the senate. They stated that they had conducted all 
their proceedings and performed all ceremonies as 
prescribed by the ius fetiale, and then set forth the 
result of their mission, declaring that in view of the 
rejection of their demand, war could be legitimately 
undertaken to enforce it, if the senate and people 
thought fit to do so. Under the monarchy, the senate 
was, of course, presided over by the king; under 
the Republic, by the consuls, or, in their absence, by 
the magistrates entitled to act as substitutes, eg. the 
decemvirs, the military tribunes, the dictator, the pre- 
fect of the city, or, failing these, by the praetor.! 
In Livy’s account of the earlier practice, he says that 
the king then put to the senate the question relating to 
the things that ought to be given up, and the differences 
that were to be settled, and which, according to the 
report of the pater patratus, had not been so delivered 
or satisfaction given therefor ; and then he asked each 
senator to state his opinion.2 The senator, who was 
thus addressed, rose, and gave his decision : 

‘T think that the demand should be enforced by a 
just and regularly declared war, and I give my vote 
accordingly.’ 

When the others had been similarly asked in due 
order, the war was resolved on if the majority of the 
votes so decided.* 


vosque inferni, audite ; ego vos testor populum illum’ (quicunque est, 
nominat), ‘iniustum esse neque ius persolvere ; sed de istis rebus in 
patria maiores natu consulemus, quo pacto ius nostrum adipiscamur.’ ” 

Liv. xxi. 55. 

2 Liv. i. 32: “‘Quarum rerum litium causa condixit pater patratus 
populi Romani Quiritium patri patrato Priscorum Latinorum 
hominibusque Priscis Latinis, quas res nec dederunt nec solverunt 
nec fecerunt, quas res dari, solvi, fieri oportuit, dic,’ inquit ei, quem 
primum sententiam rogabat, ‘ quid censes.’” 

8 Liv. i. 32: “Tum ille: ‘Puro pioque duello quaerendas censeo, 
itaque consentio consciscoque.’ Inde ordine alii rogabantur ; quan- 
doque pars maior eorum, qui aderant in eandem sententiam ibat, 
bellum erat consensum.” 
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The vote of the senatorial majority, however, was not 
always final ; for the opinion of the people soon began 
to be of force. From about the beginning of the fifth 
century B.c. they took part in determining questions of 
peace and war. Thus as early as 427 B.c., in connection 
with the war against the Veientians, the fetial formali- 
ties had been regularly adopted; but a dispute arose 
whether a war should be declared by the order of the 
people, or whether a decree of the senate would alone 
sufice. The tribunes opposed the latter alternative, 
and, threatening they would stop the levy, prevailed ; 
and the consuls were accordingly obliged to put the 
question to the popular vote.’ In 383 B.c., by a decree 
of the senate and an order of the people, war was 
declared against the Praenestines.? In 351 B.c. Titus 
Manlius, the dictator, declared war against the Caeritians 
by order of the people and with the sanction of the 
senate.2 And so on regularly. The question of the 
contemplated war was submitted to the assembly of 
the people, and was approved or opposed by them with 
the same formality as obtained when ordinary proposi- 
tions of law were referred to them. To the question : 
‘Is it your will, is it your command, Romans ?’ (‘ Vulltis, 
iubetis, Quirites ?’), they answered either in the negative, 
‘Antiquo,’* or in the affirmative, ‘Uti rogas.’"° The 


1 Liv. iv. 30: “controversia inde fuit, utrum populi iussu indiceretur 
bellum, an satis esset senatus consultum. pervicere tribuni denunciando 
inpedituros se delectum, ut Quinctius consul de bello ad populum 
ferret. omnes centuriae iussere.” 


*Liv. vi. 22: “...ex senatus consulto populique iussu bellum 
Praenestinis indictum.” 


3 Liv. vil. 19: “‘ex auctoritate patrum ac populi iussu Caeritibus 
bellum indixit.” 


4 Liv. xxxi. 6 (in connection with the proposed Macedonian war, 
200 B.c.) : “‘rogatio de bello Macedonico primis comitiis ab omnibus 
ferme centuriis antiquata est.” 


5 Liv. xxxi. 8 (on the second meeting of the people, following the 
address of the consul, Publius Sulpicius, they declared for the war as 
he had proposed) : “‘ Ab hac oratione in suffragium missi, uti rogaret, 
bellum iusserunt.” 

II. iv? 
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law thus voted, having been carried in the comitia 
centuriata,' became a /ex centuriata. 

Prayers and In the interval between the issue of the senatorial 

sacrifices. a ue - 
decree and the meeting of the comitia centuriata prayers 
and sacrifices were offered up, generally by the consuls, 
in order to propitiate the gods, and procure their aid in 
the approaching conflict. Thus in 200 B.c., in view of 
the war with Philip, the senate decreed that the consuls 
should perform sacrifices with the greater victims to such 
gods as they would deem fitting, with prayers to this 
effect—‘ that the affairs which the senate and people 
were then deliberating in regard to the State, and the 
entering on a new war might issue prosperously and 
happily to the Roman people, the allies, and the Latin 
confederacy.”* Similarly, in 191 B.c. the consuls, Publius 
Cornelius Scipio and Manius Acilius Glabrio, were 
directed by the senate, on account of the approaching 
war with Antiochus, to perform sacrifices and offer up 
prayers.* And, again, when the people had confirmed 
the senate’s decision in favour of war, further prayers 
and sacrifices were offered up. Thus in 200 B.c., after 
war against Philip had been decided upon, a three days’ 
supplication was proclaimed by the consuls in pursuance 
of a senatusconsult ; and prayers were offered to the 


1From a passage in Livy (vi. 21: “‘tum et bellum iuberent, latum 
ad populum est, omnes tribus bellum iusserunt”’), it would appear at 
first sight as though the comitia tributa confirmed the projected war ; 
but, as M. Weiss points out, the word sribus was often used apart 
from the more technical sense to represent the people generally;— 
“‘cependant on aurait tort, suivant nous, d’attribuer a cette forme de 
langage une importance excessive; les textes emploient souvent le mot 
tribus pour désigner ’universalité du peuple romain” (Droit fetial, loc. 
cit. p. 483). 

MOC TulaV ety. 20's Rize 


3 Liv. xxxi. 5: “‘senatus decrevit, uti consules maioribus hostiis rem 
divinam facerent, quibus diis ipsis videretur, cum precatione ea, quod 
senatus populusque romanus de re publica deque ineundo novo bello 
in animo haberet, ea res uti populo romano soclisque ac nomini Latino 
bene ac feliciter eveniret.” 


Siw.) ICR « 
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gods at all the shrines that the war might have a 
successful and happy issue.? 

After all these formalities and solemnities had been Final despatch 
duly performed, the fetials proceeded once more and % ‘tls 
for the last time to the frontiers of the people in 
question (say, the Latini), and in the presence of at 
least three grown-up persons the paser patratus made 
this declaration: 

‘Inasmuch as the Latin States and people have trans- 
gressed against the Roman people, the senate and people 
of Rome have resolved, agreed, and voted that there 
should be war with the Latini; whereupon I and the 
Roman people declare and make war on the Latini.’? 
After uttering these words he threw within the enemy’s 
territory a spear, pointed with steel, or burnt at the end 
and dipped in blood,—“‘ hastam ferratam aut praeustam 
sanguineam.’* This was an indication that open and 
regular hostilities had then and there commenced. # 


1 Liv. xxxi. 8: “ Supplicatio inde a consulibus in triduum ex senatus 
consulto indicta est, obsecratique circa omnia pulvinaria dil, ut quod 
bellum cum Philippo populus iussisset, id bene ac feliciter eveniret.” 


2 Liv. i. 32: “Quod populi Priscorum Latinorum hominesque 
Prisci Latini adversus populum Romanum Qluiritium fecerunt, 
deliquerunt, quod populus Romanus Quiritium bellum cum Priscis 
Latinis iussit esse, senatusque populi Romani Quiritium censuit, 
consensit, conscivit ut bellum cum Priscis Latinis fieret, ob eam rem 
ego populusque Romanus populis Priscorum Latinorum hominibus- 
gue Priscis Latinis bellum indico facioque.” 

3 Tbid.—Cf. Ammianus Marcellinus, xix. 2.6: Vix ubi Grum- 
bates hastam infectam sanguine urit patrio, nostrique more coniecerat 
fetialis, armis exercitus concrepans involat in muros.” Similarly 
Dion Cassius, lxxi. 33, speaks of a blood-red spear, rd dSdpuy 7d 
aipatodes, hurled by Marcus Antoninus, before he set out to make 
war on the Scythians. 


*Servius, 4d Aen. ix. 53, concisely summarizes to the same effect 
the formal proceedings adopted. He says that when Rome wanted 
to declare war on a foreign people for injury to allies or refusal to 
deliver up offenders, the pater patratus, as the head of the fetial 
envoys, after a period of thirty-three days proceeded to the enemy’s 
territory, and after certain solemn pronouncements proclaimed war, 
and hurled his javelin. ‘Cum enim volebant bellum indicere, pater 
patratus h.e. princeps fetialium proficiscebatur ad hostium fines et 


Vows and 
incantations. 
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Apart from the requirements of the law of nations, 
as conceived and practised by the Romans, there were 
frequently certain other religious preliminaries before 
the final clash of arms. Although such matters as vows 
(vota) offered to the tutelary divinities, and incantations 
are not really of the substance of ancient international 
law, it will none the less be of interest to refer to some 
of these to indicate, at all events, the widespread and 
unceasing devotion to the gods, as well as the nature 
of the combatants’ attitude to each other.! 

Sometimes the emperor or the dictator before join- 
ing battle, or laying siege to a town, or proceeding to 
take it by assault invoked the supreme gods—with the 
accompaniment of appropriate gestures and actions— 
imploring them to hurl disasters on the enemy, and 
consecrating to them the persons and lands of the hated 
adversary. ‘‘Dis pater Veiovis Manes, or by whatever 
name it is permitted to invoke you, I entreat you to 
overwhelm with panic and confusion this city of 
Carthage and its army. May this army, these men, 
these enemies who bear arms against our army and 
legions, may their cities and territories and all dwelling 
therein be overwhelmed with disaster by you and 
deprived of the light of heaven, and may they one and 
all be devoted and consecrated to you, in accordance 
with the laws prescribing such consecration. By virtue 
of my magistracy I dedicate them to you in place of 
ourselves—myself, the Roman people, and our legions 
and armies—so that you may preserve us in the engage- 
ment we are about to enter on. If you do this, then 
may whosoever vows to offer up three black sheep to 


praefatus quaedam sollemnia clara voce dicebat, se bellum indicere 
propter certas causas, aut quia socios laeserant aut quia nec abrepta 
animalia nec obnoxios redderent.... Post quam clarigationem hasta 
in eorum fines missa indicabatur iam pugnae principium.” 


1Qn the different formulas adopted in this connection, cf. C. I. 
Ansaldi, De diis multarum gentium Romam evocatis: sive de obtinente 
olim apud Romanos deorum praesidum in oppugnationibus urbium evocatione 


(Brixiae, 1743). 
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you duly perform the sacrifice. Earth, our mother, 
and thou, Jupiter, I call you to witness.”? 

In addition to this, an appeal was sometimes made to Appeal to the 
the very gods of the enemy to induce them, by pro- a ae 
mises of greater devotion and honours, to forsake their 
votaries and go over to the other side. The sacrifice of 
victims followed the pronouncement of the formula, 
which was to the following effect: “If there is a 
god, if there is a goddess under whose guardianship 
this city and this people of Carthage may be, I beseech 
you, I conjure you, I beg you as a grace, O great 
god who have taken this town and people under your 
protection, to abandon the people and city of Carthage, 
to desert their habitations, temples, and sacred objects, 
to overwhelm this city and people with fear, with 
terror and confusion, and, after having forsaken them, 
to come over to us; may our houses and temples, 
our sacred objects and our city be more agreeable and 
acceptable to you, so that we may know and understand 
that henceforth you are to be propitious to me, to the 
Roman people and the army. If you do so, { make 
a vow to found temples and establish games in your 
honour.” ? 


1Macrobius, Saturnalia, iii. 9: “Dis pater Veiovis Manes, sive 
quo alio nomine fas est nominare, ut omnes illam urbem Carthaginem 
exercitumque, quem ego me sentio dicere, fuga formidine terrore 
conpleatis, quique adversum legiones exercitumque nostrum arma 
telaque ferent, uti vos eum exercitum eos hostes eosque homines urbes 
agrosque eorum, et qui in his locis regionibusque agris urbibusque 
habitant, abducatis, lumine supero privetis, exercitumque hostium 
urbes agrosque eorum quos me sentio dicere, uti vos eas urbes 
agrosque capita aetatesque eorum devotas consecratasque habcatis ollis 
legibus, quibus quandoque sunt maxime hostes devoti. eosque ego 
vicarios pro me fide magistratuque meo pio populo Romano 
exercitibus legionibusque nostris do devoveo, ut me meamque fidem 
imperiumque legiones exercitumque nostrum, qui in his rebus 
gerundis sunt, bene salvos servetis esse. Si haec ita faxitis, ut ego 
sciam sentiam intellegamque, tunc quisquis hoc votum faxit, uti 
faxit, recte factum esto ovibus atris tribus. ‘Tellus mater teque 
Iuppiter obtestor.” 

2 Macrob. Saturnal. iii.g: “Si deus, si dea est, cui populus civitas- 
que Carthaginiensis est in tutela, teque maxime, ille qui urbis huius 
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A somewhat similar invocation is related by Livy 
to have been uttered by the dictator Marcus Furius 
Camillus in 396 B.c., before his onslaught on the city 
of Veii. After taking the auspices the dictator thus 
called on Apollo and Juno: ‘Under thy guidance, 
O Pythian Apollo, and inspired by thy divinity I 
proceed to destroy the city of Veii, and I vow to thee 
a tenth part of the spoil. Thee also, queen Juno, 
who inhabitest Veu, I beseech, that thou wilt accompany 
us, when victors, into our city, soon to be thine, where a 
temple worthy of thy majesty shall receive thee.” 

Appeals and imprecations of this kind were likewise 
known to the Greeks. Thucydides reports the pro- 
nouncement made by Archidamus, the Lacedaemonian 
king, before beginning the siege of Plataea, 429 B.c. ; 
but in this case the gods of the country were implored 
not to bestow mere favours, but to permit the just 
punishment of iniquitous conduct. ‘O ye gods and 
heroes who possess the land of Plataea, be our 
witnesses that our invasion of this land in which our 
forefathers prayed to you when they conquered the 
Persians, and which you made a propitious battlefield 
to the Hellenes, has thus far been justified, for the 
Plataeans first deserted the alliance; and that if we 


populique tutelam recepisti, precor venerorque veniamque a vobis 
peto, ut vos populum civitatemque Carthaginiensem deseratis, loca 
templa sacra urbemque eorum relinquatis, absque his abeatis, eique 
populo civitati metum formidinem oblivionem iniciatis, proditique 
Romam ad me meosque veniatis, nostraque vobis loca templa sacra 
urbs acceptior probatiorque sit, mihique populoque Romano militi- 
busque meis propitii sitis, ut sciamus intellegamusque. Si ita 
feceritis, voveo vobis templa ludosque facturum.”—Macrobius states 
he extracted these formulas from the fifth book of the Treatise on 
Secret Things by Sammonicus Serenus (who appears to have been 
highly esteemed in Rome in the early part of the third century a.p. 
for his knowledge and good taste). 


tLiv. v. 21: “tuo ductu,” inquit, “ Pythice Apollo, tuoque 
numine instinctus pergo ad delendam urbem Veios, tibique hinc 
decimam partem praedae voveo. te simul, Iuno regina, quae nunc 
Veios colis, precor, ut nos victores in nostram tuamque mox futuram 
urbem sequare, ubi te dignum amplitudine tua templum accipiat.” 


WHETHER FETIALS A MERE COVER 343 


go further we shall be guilty of no crime, for we have 
again and again made them fair proposals and they 
have not listened to us. Be gracious to us, and grant 
that the real authors of the iniquity may be punished, 


and that they may obtain revenge who lawfully seek 
iti? 


It has been asserted in some quarters that the fetial Was the 
t 
formalities and proceedings were simply a cover for procedure a 


shielding arbitrary conduct and imparting thereto an Soe 
appearance. of legality. Thus one French writer policy? 
describes the college of fetials as a magnificent facade 
without any solid structure behind it,—‘‘leur college 
des fétiaux est une facade magnifique; mais derriére 
elle vous chercheriez en vain le monument qu’ils n’ont 
jamais construit”;? and, again, Laurent speaks of 
fetial law as a legal hypocrisy fastening on solemnities 
with a pharisaic respect, but disregarding the interests 
of  justice,—‘‘ hypocrisie légale qui s’attachait aux 
solennités avec un respect pharisaique, sans s’inqui¢ter 
de la violation de la justice.”* Statements of this 
kind, however, are gross exaggerations, and are largely 
due to the biased modern attitude which, in regard 
to the judging of ancient questions, unconsciously or 
indifferently lays down the broad criteria which are the 
product of many centuries of progress. That there 
were sometimes abuses or infringements of the fetial 
law, as of every other legal institution—and subtle, 


1Thuc. ii. 74: ‘OQceot dco ynv thv UAaraida exere Kai ipwes, 
Evviotopes exte Ste ovTe THY dpxyVv adikws, exitovtwv S€ THVOE 
mpotepov TO Evvwporov, ext ynv THvdE 7ABopeV, Ev 7) OF TaTEpEs TOV 
evédpevor tuiv Midwv éxparncav Kal maperyete advTiy evuevn eva- 
yovicacbar Tots “EAXjow, ovre vov, mV TL TOLO[EY, GOK HT OpEV* 
TpoKaAerdpevot yap TOAAG Kal eikOTa ov TLYXaVOpeEV. Evyyvopoves 
dé eore THS pev adikias Koha fer Ga Tots vrdpxover mpoTepo.s, THS Oe 
Tinwpias Tuyxdvew Tois erupepovot vopipws.”—Cf, the vow of 
Eteocles, in Aesch. Seven against Thebes, 267 seq. 

2M. Revon, L’arbitrage international (Paris, 1892), pp. 96-97. 

3 Hist. du dr. des gens, vol. ili. pp. 17-18. 


4Cf. Fusinato, Dei feziali, loc. cit. p. 495. 


When fetial 
formalities 
dispensed with! 
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unconscionable evasions of the law, municipal as well as 
international, are not foreign to modern communities— 
cannot in truth be denied ; nevertheless, it is indis- 
putable that the ius fetiale (to mention no other 
provisions of the Roman law of nations), presented 
a progressive system, and exercised a salutary influence 
in controlling the excessive enormities of warfare to 
which many peoples of antiquity were given, and in 
regularizing the proceedings relating to the com- 
mencement of war, the conclusion of peace and 
treaties, and various intermediate incidents. The ex- 
position of all these matters in the foregoing chapters 
will, it is confidently hoped, fully bear out this con- 
clusion. 

Under certain circumstances, it is true, the Romans 
sometimes dispensed with the fetial procedure prior 
to commencing hostilities; as, for example, against a 
body of people not regularly organized as a State, 
in the proper sense of the term, and against a com- 
munity that made a sudden attack on Rome or on 
any of her territories, when, of course, the fulfilment 
of all requirements was thereby rendered impossible or 
useless. Similarly, in the later epoch of her history 
certain modifications of the earlier strict methods were 
gradually introduced. But even in these instances 
doubtful questions were not infrequently submitted 
to the fetials. Thus, in connection with the war with 
Antiochus, king of Syria, and the Aetolians, 191 B.c., 
the consul, Manius Acilius, by direction of the senate, 
consulted the college of fetials, whether a declaration 
of war should be made to Antiochus in person, or 
whether it would suffice to declare it at some garrison 
town ; whether they thought it necessary to make a 
separate declaration against the Aetolians, and whether 
their alliance and friendship ought not to be renounced 
before declaring war. The fetials replied that, following 
a decision they had delivered before in reference to the 
case of Philip, it was immaterial whether the proclama- 
tion were made to Antiochus personally or at one of 
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his garrisons; that, as to the Aetolians, friendship had 
already been renounced by their refusal to make resti- 
tution or apology when demanded by Rome, and 
that declaration in their case could be dispensed with 
as they had of their own accord seized Demetrias, 
a city in alliance with Rome, besieged Chalcis, and 
brought Antiochus into Europe to wage war against 
the Romans.’ 
Again, a few years earlier, in 200 B.c. (the precedent 
referred to in the last example) the consul Sulpicius 
inquired of the fetials whether the declaration of 
hostilities should be made against Philip in person, or 
whether it would be sufficient to make the proclama- 
tion at the nearest garrison within the frontiers of the 
kingdom ; to which they replied that either course 
would be legitimate and valid.’ 
Under the later Republic and under the Empire, Decline of the 
there was, it must be admitted, a certain transformation ¢/"™#""* 
of the spirit and substance of the ius fetiale.* The 


1 Liv. xxxvi. 3: “Consul deinde M. Acilius ex senatus consulto ad 
collegium fetialium retulit, ipsine utique regi Antiocho indiceretur 
bellum, an satis esset ad praesidium aliquod eius nuntiari; et 
num Aetolis quoque separatim indici iuberent bellum, et num prius 
societas et amicitia eis renuntianda esset quam bellum indicendum. 
Fetiales responderunt, iam ante sese, quum de Philippo consulerentur, 
decrevisse nihil referre, ipsi coram an ad praesidium nuntiaretur ; 
amicitiam renuntiatam videri, quum legatis toties repetentibus res nec 
reddi nec satisfieri aequum censuissent ; Aetolos ultro sibi bellum 
indixisse, qium Demetriadem, sociorum urbem, per vim occupassent, 
Chalcidem terra marique oppugnatum issent, regem Antiochum in 
Europam ad bellum populo Romano inferendum traduxissent.” 


? Liv. xxxi. 8: “consultique fetiales ab consule Sulpicio, bellum quod 
indiceretur regi Philippo, utrum ipsi utique nuntiari iuberent, an satis 
esset in finibus regni quod proximum praesidium esset, eo nuntiari, 
fetiales decreverunt, utrum eorum fecisset, recte facturum.” 


3Cf, W. Rein, in Pauly’s Real-Encychp. vol. iil. p. 467, 5.v. 
Fetiales : ‘“‘Indem es ihre Hauptaufgabe war, dariiber zu wachen, dass 
die Rémer keinen ungerechten Krieg fiihrten, hatten sie vor Alters 
die innere Rechtmissigkeit des zu fiihrenden Kriegs zu untersuchen ; 
spater aber erstreckte sich ihre Wirksamkeit nur auf die dusseren 
Formalitaten und Ceremonien bei dem Anfang eines Kriegs, und 
die freigebigen Lobspriiche, welche die alten Classiker den Fetialen 
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Romans began gradually to omit the detailed and 
prolonged proceedings relating to the proclamation of 
war. During the war with Pyrrhus, king of Epirus 
(which began in 282 B.c.), it is related that as the 
enemy’s territory was situated across the sea, and 
there was no convenient place for carrying out the 
regular formalities prior to making war, one of the 
enemy’s prisoners was made to purchase a small portion 
of land in the Flaminian circus; and this the Romans 
used as hostile territory for the purpose of their pro- 
clamation instead of despatching the fetial ambassadors 
to the adversary’s frontiers! In 296 B.c., during the 
war with the Samnites, Appius Claudius had erected 
the first temple of Bellona (goddess of war) in the 
Campus Martius close to the Circus Flaminius.? Later, 
this temple was used both for the reception of foreign 
ambassadors,’? when it was decided not to admit them 
into the city, and for declaring war. The area of the 
temple was considered to represent the enemy’s terri- 
tory, ‘ager hostilis,’ and the pillar, which stood in front 
of the entrance, symbolized the frontier ; so that the 
commencement of hostilities was formally proclaimed 
by hurling a spear over the pillar. As Ovid says: 
“Before the temple a narrow court looks out over the 
upper circus. There is a small column of no small 
fame ; thence they are wont to hurl the spear that is 
the herald of war, when it is resolved to take up arms 


spenden, als ob sie wahre Richter der Gerechtigkeit eines Kriegs 
gewesen waren, passen nur fiir die alte Zeit, so lange die Rémer in 
Fiihrung der Kriege gewissenhaft waren. Spiater kam es ihnen nicht 
mehr darauf an, ob der Krieg ein gerechter im wahren Sinn des 
Worts sei, sobald ihre politischen Zwecke denselben empfahlen. . . .” 


1Servius, 4d Aen. ix. §3.: “...Cum Pyrrhi temporibus adversus 
transmarinum hostem bellum Romani gesturi essent, nec invenirent 
locum ubi hanc solemnitatem per fetiales indicendi bellum celebrarent, 
dederunt operam ut unus de Pyrrhi militibus caperetur, quem fecerunt 
in circo Flaminio locum emere, ut quasi in hostili loco ius belli 
indicendi implerent; denique in eo loco ante aedem Bellonae 
consecrata est columna.” 


2 Liv. x. 193 Ovid, Fasti, vi. 201 5e9. 8 See vol. i. p. 320. 
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against kings and nations.”! Dion Cassius relates that 
war was in this manner declared against Cleopatra,” 
and also by Marcus Antoninus against the Scythians.°® 

Again, on subsequent occasions the preliminary pro- 
ceedings were from time to time still further abridged. 
At the time of the second Punic war, 218 B.c., Quintus 
Fabius and four other ambassadors were despatched to 
Carthage to demand reparation for Hannibal’s aggres- 
sive conduct; and as the Carthaginian senate repudiated 
the claim, the Roman envoy, says Livy, formed a fold 
in his robe and said: ‘Here we bring you peace and 
war, take which you please,—‘‘ tum Romanus, sinu ex 
toga facto, ‘hic,’ inquit, ‘vobis bellum et pacem porta- 
mus; utrum placet, sumite.’”* Aulus Gellius gives a 
different version of this incident ; but it shows equally 
well the curtailment of proceedings and omission of 
the old formalities. He says that Quintus Fabius 
delivered to the Carthaginians a letter which stated that 
the Roman people had sent them a spear and a herald’s 
staff—two tokens, the one of war, the other of peace— 
of which they might choose whichever they pleased. 
He adds that according to Marcus Varro it was not 
even an actual spear and an actual staff that were sent, 
but only the images of these objects engraved on two 
small tesserae.” 


1QOvid, Fasti, 205-208 : 
‘* Prospicit a templo summum brevis area circum : 
Est ibi non parvae parva columna notae. 
Hinc solet hasta manu, belli praenuntia, mitt, 
In regem et gentes cum placet arma capi.” 
Cf. Servius, 4d Aen. ix. 53 (preceding page, note 1). 
21.4: Kal mpos 7d Evvetov eAOdrvres, wavTa Ta TpoToAeuta Kata 
7d vopifopevov, 5a ToD Kaicapos, as Kal pytiadiov, erolnoay. 
Bier. 33: 4 Liv. xxi. 18.—Cf. Flor. 11. 6. 
5Aul. Gell. x. 27: “Q. Fabius imperator Romanus, dedit ad 
Carthaginienses epistulam. Ibi scriptum fuit populum Romanum 
misisse ad eos hastam et caduceum, signa duo belli aut pacis, ex quis, 
utrum vellent, eligerent ; quod elegissent, id unum ut esse missum 
existimarent.... MM. autem Varro non hastam ipsam neque ipsum 
caduceum missa dicit, sed duas tesserulas, in quarum altera caduceum, 
in altera hastae simulacra fuerint incisa.” 
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With the extension of Roman dominion and the 
acquisition of more and more distant territory, the 
fetial procedure gradually fell into desuetude. We 
find, indeed, the pater patratus still mentioned in the 
time of Claudius ;1 and other texts testify to the later 
existence of the college.? But all kinds of evasions 
were continually devised, so that the system had at 
length really become a mere shadow,’ and by the 
fourth century a.p. the entire institution disappeared. 
The growth of materialistic conceptions, the thirst for 
power and pleasure and riches, the decay of religion— 
all this was but a larger manifestation of the great 
falling away of the Romans from their earlier traditions.* 


1Cf. Orelli, Iuscriptionum Latinarum... 2276. 

4Cf. Amm. Marcell. xix. 2. 4. 3 Lactantius, Divin. inst. vi. 9. 

4Cf. G. Boissier, La religion romaine d’ Auguste aux Antonins (Paris, 
1874), vol. i. p. 63. 


CHAPEER XXVIT 
MEASURES SHORT OF WAR 


In ancient Greece there obtained certain practices, like 
avdpoAnvia (androlepsia) and ctAa:—corresponding to 
the modern reprisals and letters of marque—which were 
adopted as forcible measures for the exaction of justice, 
when it was held to have been refused without justifica- 
tion. The former was the more primitive remedy, and 
was substantially a regularized application of the ancient 
ius talionis. It fell into disuse at an early period, 
though without having been formally abrogated. The 
latter was always maintained in practice; but from time 
to time the proceedings relating thereto were regulated 
by municipal decrees or international conventions, which, 
indeed, sometimes even established in the case of 
certain communities or individuals complete immunity 
from such summary treatment. 

Androlepsia* (‘seizure of men,’ a term derived from 
ap, avdpos, a man, and AapuBare, Ajvoua, to take, to 
seize) was a special form of reprisal, or retaliation, 
applied in a drastic manner. If an Athenian citizen 
was considered to have been unjustly put to death in 
a foreign country, and if the government by whose 
subject and in whose jurisdiction the crime was com- 
mitted allowed the murderer to go unpunished, and 
also refused his surrender, then the relatives of the 
victim were empowered by Athenian law to seize three 
citizens belonging to that State, and to hold them as 


1Cf. E. Caillemer, in Daremberg-Saglio, s.v. Androlepsia. 


Forcible 
measures to 
obtain justice. 


Androlepsia, 
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hostages until restitution was made, or the murderer 
surrendered ; and the possessions found upon their 
persons were confiscated. It appears that only such 
relatives were entitled to act as were capable of 
inheriting from the deceased,—évTos aveidryTos, that is, 
those of not more distant degree of relationship than 
that of second cousins.1_ The practice was also described 
as avdpoAywov ; though it has been suggested that this 
term designated more strictly the right to adopt it, 
whilst avdporAnbia signified the practice itself? The 
right was granted to the party entitled thereto, irre- 
spectively of the murderer’s nationality. If, however, 
after the commission of the crime he fled beyond the 
confines of Attic territory, it is doubtful whether the 
retaliatory measures could still be exercised, as flight 
under such circumstances constituted the offender an 
exile, and therefore operated, in a sense, as an expiation 
for the misdeed.3 

It is not clear whether the measure was resorted to 
only when the victims were Athenian citizens, or also if 
they were isoteles, metoecs,* or Athenian slaves. Certain 
writers hold that it was equally applicable ;° the grounds 
for this opinion are by no means conclusive, although 
(as has been shown in a previous chapter)® these 
inferior classes of Athenian inhabitants, even when they 
journeyed abroad, received certain protection from the 
Athenian government. But to what extent the govern- 
ment was prepared to proceed on their behalf is not 
certain. 


1 Demosth. c. Macart. 57 (p. 1068). 

2Cf. the opinion of Lipsius (note 411, p. 345, in Meier and 
Schémann’s Der attische Process, Berlin, 1883-7), who agrees with 
such distinction as drawn by E. W. Weber (Demosthenis Oratio in 
Aristocratem, Jena, 1845, p. 298): “‘ Vielmehr wird man mit Weber 
...so zu scheiden haben, dass avdpoAjyrov das Recht, dvdpoAnvpia 
die diesem gemiss ausgetibte Handlung bezeichnet.” 

* Pollux, vill. 51: 

*On the status of isoteles and metoecs in Athens, see vol. i. pp. 
157 5¢q. 

5 Cf. Weber, of. cit. pp. 297 seq. 6 See vol. i. p. 172. 
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According to the law as cited by Demosthenes, it Where it could 
would seem that androlepsia could be exercised on the“ 
territory of every alien community without distinction ; 
it is there stated that the practice applied to any people 
amongst whom the crime has been committed, zap’ ois 
dv To maQos yévyra.1 Some modern writers, however, 
suggest a distinction. Thus Weber maintains that it 
was permissible only in the case of peoples bound to 
Athens by international compacts.?, On the other hand, 
Meier holds (and, it must be said, with greater reason) 
that if such treaties existed between Athens and foreign 
States, there was in consequence an implied under- 
standing—in the absence of explicit provisions—- between 
them for dealing with criminals of the character in 
question, either by their condemnation by a local 
tribunal, or, more generally, by extradition; and that if 
the foreign State refused to offer satisfaction in either of 
these ways, the existing treaty was thereby annulled, 
and androlepsia thus became applicable, as in the case of 
countries with which no convention had been concluded.? 
Weber’s view is, indeed, untenable ; for it is in direct 
antagonism to the entire practice of treaty-making and 
to the specific relationships established by conventions. 


1Demosth. ¢. Aristocr. 84. . 

2Op. cit. p. 298: “Hac iudicii forma provisum erat, ne laesi 
iniuriam per vim ulciscerentur, neve in eos, qui laesissent, gravius 
consuleretur, eamque nonnisi in lis populis assumtam puto, quibuscum 
foedere facto Atheniensibus commercium iuris praebendi et repetendi 
erat, ut ad Ta ovpPora rept Tod pa) adcKeiy pertinuisse videatur, 
quibus propria esset pacata iniuriarum compensatio.” 

3M. H. E. Meier, Opuscula academica (Halis Saxonum, 1863), 
vol. 1. p. 189. In reference to Weber’s opinion, Meier says he has 
not been able to find any good ground therefor: “ Istius sententiae 
rationem nos quidem frustra quaesivimus” (p. 189). And he goes on 
to state a contrary view, which is undoubtedly the better one: “Immo, 
si quid videmus, avdpoAn yi. in eas tantum civitates dabatur, quibuscum 
nulla essent Atheniensibus ovpBodAa; quacum vero civitate inter- 
cederent Atheniensibus pactiones de iure inter utriusque civitatis, cives 
reddendo et accipiendo, in eam ne opus quidem erat dvdpoAniia, sed 
si qui Atheniensium illa in civitate esset interfectus, licebat propinquis 
caesi ex ipsis foederibus ius repetere; quod si negaretur, foedera 
violata ruptaque erant” (p. 189). 


Whether 
summary 
measures were 
adopted by 
the captor. 


Religious 
basis. 
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After the seizure of the three fellow-countrymen of 
the homicide, it is very unlikely that Athenian law 
permitted the captor to adopt summary measures, or 
accorded him full liberty to treat them just as his anger 
and caprice might incite him. In all probability they 
were brought before the Athenian tribunals,! where 
sentence was pronounced according to the circumstances 
of the particular case. Pollux speaks of androlepsia as 
a special procedure ;* and elsewhere it is also described 
as a species of indictment, efdos éyxAjuatos.2 Such 
description, however, is not unlikely incorrect, as the 
institution was undoubtedly part of the public law of 
Hellas. The exact nature of the proceedings and of 
the penalties imposed on the captured victims is not 
known. But there is no doubt that if the court found 
that the seizure was unjustifiable, damages were awarded 
to the individuals who had been illegitimately dragged 
before it, 7 BovAn roteira Cyutas értBorjvs 

This institution, apart from being a means of inter- 
national self-help in view of a denial of justice, had a 
religious basis. Every murder, it was conceived, must 
be duly expiated ; otherwise (as M. Caillemer observes), 
the departed victim would ever pursue with his impre- 
cations the impious relatives who neglected to avenge 
his death,—‘‘autrement la victime poursuivra de ses 
imprécations les parents impies qui negligent de la 
venger.”> Hence, with the modification of the strict 
religious traditions, and the growth of scepticism 
fostered by philosophical speculations, the practice of 
androlepsia gradually fell into disuse. 


1Cf. I. Bekker, Anecdota Graeca, 3 vols. (Berolini, 1814-21), 
vol. 1. 213-214. 

2 Pollux, vill. 41, 50. 3 Etymologicum magnum. 

4 Pollux, vill. 51.—Cf. Heffter, Die athendische Gerichtsverfassung 
(Céln, 1822), p. 429: “Er konnte unstreitig durch die dixy 
Baiwv [that is, action for forcible seizure] oder ahnliche Rechtsmittel 


zur Rechenschaft gezogen und zum Schadensersatz angehalten 
werden.” 


5 In Daremberg-Saglio, Joc. cit. 
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As to reprisal proper, it may be said that the political Reprisal. 
character of the institution was well recognized in Greece. 
The commonest terms used to designate the practice 
are cial, or ctAa, puova, and Aadupov ; and some of the 
expressions used to indicate the exercise or authoriza- 
tion of the right are ciAas dWova,? ctrAa roicba,? 
pica KatayyérXew,! Aacdupov eéemuxpiTTew ;> sometimes 
the verb AniGoua® (to despoil, to plunder) is used as 
an equivalent. 

We find numerous examples of these proceedings in Examples in 
Homer. Thus the Epeans having by their long and “°"™ 
violent hostilities inflicted great losses on the Pylians, an 
expedition was made against the aggressors by Nestor, 
when his claims for restitution had been rejected; and 
numerous flocks were captured and shared amongst 
the sufferers. ‘‘And the heralds cried aloud, with the 
coming of the dawn, that all men should meet that had 
a debt owing to them in goodly Elis.7 And the men 
that were leaders of the Pylians gathered together and 
divided all....”*° A similar expedition was made by 
Ulysses against the Messenians, who had carried off 
three hundred sheep together with their shepherds from 
Ithaca.® 


In historic Greece the practice was frequently adopted. Examples in 
historic Greece. 


1See R. Dareste, Droit de représailles chez les Grecs (in Nouvelles 
études @ histoire du droit, Paris, 1902, pp. 305-321); C. Lécrivain, Le 
droit de se faire justice soi-méme et les représailles dans les relations 
internationales de la Gréce (in Mémoires de I Académie des sciences, 
inscriptions, et belles-lettres de Toulouse. Neuviéme Série. ‘Tome ix. 
(1897), Pp. 277-290). 

2 Demosth. c. Lacrit.26. 3 Lysias,c. Nicom.22. + Polyb. iv. 53. 2. 

oly :,1V. 26.7. CP hme ve S)2) Ve Thy: 

7 Elis was founded by Eleus, the son of Epeus; hence Eleans and 
Epeans were two names of the same people. 


8 Tliad, xi. 685-688 : 
Knpukes 0 €Atyatvoy ap jot parvopevnduy, 
Tovs ipev, oioe xpetos odetAer’ ev "HArdu diy: 
ot 5¢ cuvaypopevor IIvAiwv iyyiropes avdpes 
daitpevov. 
9 Odyss. xxi. 17 seg. 
id Z 
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Polychares, a Messenian, having been defrauded by 
Euaephnus, a Spartan, with whom he had been associated 
for the purpose of breeding and exporting cattle, was 
denied justice in Sparta, even though his son had been 
killed by the latter ; consequently he took possession of 
all he could lay hold of in Laconia, and murdered every 
Lacedaemonian he caught.1 In 492 B.c. Cleomenes, 
king of Sparta, alleging that he had received an 
affront at the hands of the Aeginetans, exacted the 
surrender to him by the latter of ten of their principal 
citizens as hostages, who were afterwards put into 
the hands of the Athenians. On the death of the 
Lacedaemonian king, Aegina demanded the restoration 
of her citizens; but Athens refused to release them. 
Thereupon the offended State retaliated by capturing 
an Athenian sacred vessel, containing several Athenians 
who were on their way to Delos to attend the festival 
of Apollo.” In 416 B.c. an Athenian garrison in Pylos 
having committed depredations on the Lacedaemonians, 
the government of the latter, instead of renouncing 
the existing peace and commencing open hostilities, 
issued a proclamation authorizing their subjects to 
make reprisals on the Athenians? The Boeotians 
made reprisals on the Athenians because they were 
unable to obtain the discharge of a debt amounting 
to two talents. The Locrians having committed acts 
of depredation on a territory claimed by the Pho- 
cidians, the latter retorted by making reprisals on the 
pillagers.° The Messenians retained an Aetolian am- 


1 x e€ iE ¢e “ 37 > A \ 3 % > / 
Pausan. iv. 4. 8: ws 6€ of wuvex@s lovTe Ext Tas apxas ovdeuia 
éyiveTo Tipwpia, evtava wapetparn te 6 IloAvydpys ex Tov vov Kat 
TO Ovp@ xpwpevos, ate Exwv ahedos 76n Kal avTov, TavTA TLVa OV 
Ls 9 7 ? We 7 
AdBor Aaxedatpoviwy éroApa povevery. 


2 Cf. Herodot. vi. 73, 86, 87. 


3Thuc. v. 115: Kai of €k ths IdAov ’AOnvaior Aakedatpoviwv 
ToAAnv Aeiav €haBov. Kat Aakedaruovior di’ avTo, Tas pev oTovdas 
33ND ON > i 3 / > lal > , \ m” / ‘\ 
ovo’ ds adéevres, erodenovv avtois, exnprvgav de ei Tis PoveTa Tapa 


opov ’AOnvatovs Aniferar.—Cf. Xenoph. Hell. v. 1. 1. 
4 Lysias, c. Nicom. 12. 5 Xen. Hellen. ili. 5. 3. 
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bassador, until his government effected a restitution of 
the property captured by its subjects, and a surrender 
of the culprits.! The Eleuthernians of Crete authorized 
the making of reprisals on the Rhodians, by way of 
avenging the death of fellow-citizens.” Demosthenes, 
in his condemnation of the trierarchs, points out 
how their depredatory acts rendered their fellow- 
citizens liable to reprisals, so that it was impossible 
for them to travel abroad without safe-conducts,— 
MOvoS UMiv OvdaLOTE eoTW GvEV Kypuketou Badica du Tas 
UTO TOUTWY avdpormias Kat cidas Katerkevacuevas.. It 1s 
again related by the Athenian orator that in the case of 
a contract respecting a maritime loan concluded between 
an Athenian and a Euboean, on the one part, and some 
sailors of Phaselis, in Lycia, on the other, it was stipulated 
that if a ship was delayed in the Hellespont, the cargo 
was to be landed at a place where it would be assured 
protection from reprisals. This refers to a place within 
the jurisdiction of a town with which Athens had already 
established a treaty renouncing the practice,—é£eAopuevor 
Omou dv pn ctAa wow ’AOnvaios.* Thus the lenders, 
complaining of having been deprived of their property 
by the borrowers, said: “In our own city, without 
having done any wrong, without their having recovered 
any judgment against us, we have been robbed of our 
property by these Phaselites, as though reprisals had been 
given to them against Athenians.’’®> ‘This expression 
shows the recognition of the legitimate character of the 
measure when it was sanctioned by the proper authority. 
‘In the period of Macedonian supremacy the practice 
was still frequent, but its unrestrained and indiscrim1- Restrictions 
nate adoption was generally prohibited. The custom '#'¢¢w"- 


= Poly bsiv. 4.. 3. aPOly DAV 555 2. 

3 Demosth. De coron. pracfect. nav. 13. 

4Demosth. ¢. Lacrit. 13. 

5 Demosth. c. Lacrit. 26: ev yap TH moder TH NpeTepa adraov, ovdev 
adixovvtes, ode Siknv obdeniav, GPAnKOTes adbtois, TervAnpefa Ta 
HeeTEp abTav, brs TovTwY PacyALTGV dvTwY doTep Sedopevwv TVAGV 
PacynXitas Kar "APnvaiwv. 
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had become established that aggrieved individuals 
should first set forth their claims to their respective 
governments, and obtain from them an express license 
to have recourse to the forcible measure, which served 
very often as a preliminary to commencing open war. 
Several cases are mentioned by Polybius. The people 
of Eleutherna, he says, suspecting that one of their 
citizens had been unjustly put to death by Polemocles, 
the Rhodian admiral (220 B.c.), in order to please the 
Cnossians, first proclaimed a right of reprisal against 
the Rhodians, and then began open hostilities against 
them,—v7o pep 7 PWT OV pow KaTiyyeray ois “Podcors, 
MeTa O€ TAUTA 7TOAEMOY e&jveykay.+ Later, in 187 Bice 
following the change of the political situation in 
Boeotia as a result of the treaty between Rome and 
Antiochus, the senate demanded that the Boeotians 
should recall Zeuxippus and other exiles. On their 
refusal, on the ground that they could not alter 
a just and legal sentence, the Roman government 
directed the Aetolians and Achaeans to restore him. 
Then Philopoemen, the Achaean strategus, granted a 
license to all who chose to make reprisals on Boeotian 
territory,—amédwxe Tdis alroupévols Ta piowa KaTa TOV 
Bowrov.2 Again, after Delos had been granted to 
Athens, and the Delians, in answer to an embassy to 
Rome, were ordered to leave the island and take their 
goods with them, they accordingly removed to Achaea, 
and became members of the Achaean league. They 
then desired to have their claims against the Athenians 
decided in accordance with the convention existing 
between the league and Athens. The latter, however, 
denying their right to plead under that agreement, the 
Delians applied (159 B.c.) to the league for a license to 
make reprisals on the Athenians,—yrovvro pica Tous 
’Ayatous of AjAwor kata Tov ’ AOnvatey,?—thus recognizing 
that due authority for such a course had first to be 
obtained from the sovereign government. 


iNPely bow. 5S. 4 Poly.) Maile aA. ® Poly b. sear ge 
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Thus it is clear that the practice of reprisals came to A regularized 
be established in Greece as a regularized juridical act, bani 
or legitimate international procedure for the purpose of 
enforcing certain obligations incumbent on a State, and 
for exacting compensation when justice could not be 
obtained by peaceful methods. It is therefore to be 
distinguished from privateering, as involving certain 
hostile acts in time of war, and from piracy and 
brigandage, as consisting in violent, irregular, unjustifi- 
able proceedings which were always regarded as 
illegitimate, and of which the authors were held to be 
the enemies of mankind at large.’ 

It is important to remember that very frequently Regulation by 
reprisals were renounced, restricted, or otherwise regu- "°° 
lated by express treaties between communities, or by 
special stipulations in commercial conventions. Some- 
times personal immunity was conferred on certain 
individuals, either on account of their distinguished 
service, or owing to their being engaged in certain 
kinds oF work, mainly at the direction of their own 
Brora foreign government. Such freedom from 
reprisals was designated acvAia® (inviolability,—a, 
negative, ovAy, right of seizure), or ardadea® (safety, 
assurance from danger). 

One of the most noteworthy treaties on this subject Treatybetween 
is that entered into about the middle of the fifth Oop eoum. 
century B.c. between Oeantheia and Chalaeum,* two 
Locrian towns. It is recorded in an_ inscription, 
engraved on a bronze tablet, which is now in the 
British Museum.? The contracting parties mutually 


1 As to piracy, see infra, pp.370 seg. ?Cf. vol.i. pp. 143,145,155, 355- 

Metievol. i pp. 145, 05/5. PCE vol. i. pid; szprg,'p. 70. 

5 Hicks, 44; Michel, 3; Von Scala, 58; Rangabé, 356 b.—Cf. 
Dareste, Joc. cit.; L. Ott, Beitrage zur Kenntnis des griechischen Eides 
(Leipzig, 1896), pp. 103-128. 

The following are the provisions, of which the above gives the 
substance : 


A. 
Tov €évov pe hoyev : € tas Xadeidos : tov OlavOéa pede Tov 
Xadeuea : € tas OiavOidos : pede ypeuata ai te ov|rAdu : Tov de 


Jurisdiction. 
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engaged to refrain entirely from the practice within 
their territories or their ports, but not in the open 
sea. In the event of any illegitimate seizure, a fine 
of four drachmas was prescribed; and the captor was 
also obliged to restore the goods seized within a period 
of ten days. If such restitution was not thus effected, 
an additional penalty, by way of compensation, was 
imposed. Careful provision was made as to the juris- 
diction over disputed claims that might arise. Different 
tribunals were to be set up according to circumstances. 
If the plaintiff was by birth an Oeantheian, but was 
resident in Chalaeum as a domiciled alien, uérosxos, his 
action was to be heard by the ordinary courts of 
Chalaeum, of which the judges were appointed by lot 
from amongst the citizens; and he was to state his 
case through the medium of his proxenus. If, how- 
ever, an Oeantheian plaintiff had not acquired the 
status of a metoec in Chalaeum, though resident there 
for the time being, his claim was to be brought before 
a body of special magistrates, Eevodicar" (literally, judges 


in affairs between aliens), appointed at Chalaeum, of — 


whom he was entitled to select nine or fifteen, accord- 
ing to the importance,of the matter. Finally, should 
the action be brought by a citizen of Chalaeum, an 
odd number of judges were to be appointed by the 


avré6vta avaro(s) cvAév Ta Eevixa € Oaddoas hayev : aovAov : rAav 
> 7, . ~ eC SS , . m” > a7 ~ . Z || 6 rim 
€ Aweévos : 76 kata rod: At k’ adixo(s) ovA6: : TE|!Topes Spayxpat: 
ai 6€ wAéov O€k’ apapav éxor TO atAov he|prdArov opA€ro, Fore 
ovrdoa : Ai petafouxéor wA€ov pevds €]6 Xareeds ev OiavGeau € 
OiavOets ev XaXelou, rar eridapiar dixar x|peoto : Tov rpdgevov: 
> , , , , 

at Wevdéa rpogeveor : durA|elou Goreoto, 


B. 

Atk dvbtx a¢ovre Tot Eevodixar: eropotas : heAeo|To : 6 Eevos: 
omdyov : Tav OiKav : €x 9s mpogevo|Kat Frdio Eévo: apurtivday : ert 
pev Tats pvata|iaus: Kal wA€ov : mevTeKalder’ ayapae ext tats || perd- 
vous: evve’ avopas: Ai x’ 6 Facords rot tov Flacrév duxd(erar KaTas 
auvBords : Sapsopyds | feAeorar : Tds hopkoporas dpiotivdav Tav 
Te|vTopKiav OpocavTas : TOs hopKopotas Tov adTo|v AopKov opvier : 
mAcBov dé vikév. 


1Cf. vol. i. pp. 193, 194, 209. 
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demiurgi, the regular magistrates, to constitute the 
tribunal. In every case the verdict of the majority 
of the judges was binding. 

There are other interesting inscriptions in regard to Other 
the conferring of a like inviolability, such as, for ‘™*"°* 
example, the one recording the official note of the city 
of Allaria, in Crete, despatched to Paros’ (second 
century B.c.); the rescript of king Seleucus of Syria, 
issued in favour of a town of Lydia? (second century 
B.c.); the decision of Athens on behalf of Aphytis, a 
Macedonian town;? the resolution of the Cretan 
federal assembly in favour of Anaphe, an island in the 
south of the Aegean sea. In the latter case the 
privileges of asy/ia were conferred both on the city and 
its citizens : 

dovrov jpev [’Ava]- 
[paiwv] trav woduw xK[at]...... 


\ XS 
aieey sie elkavelle av Kadas KG@t TO... ow 


LS Aue sya [a |apxee daovAo| v| pes 


Penalties were to be inflicted on any Cretan subjects 
who violated these rights of the Anaphiotes, whether 
within or outside their territory : 
Ki 6€ tis te [aac] 
[pé]oe "Avadatwy Tov 
Sas a3 aS OppLopevuov ... 


Ava ee [ras moAews..... 
(J / ” 5 
... UMOOLKOS EOTW..... 


Offenders were to be prosecuted before the Cretan 
supreme court, cowodékoy, which had special authority 
in questions arising out of the law of nations. 
Further, in reference to such immunities, we have the Treatybetween 


f ‘ ; : > d th 
epigraphic document relating to the alliance of Ceos riot ais 


1On a marble found in Crete; Michel, 475; Corp. inscrip. Graec. 
2557- 

2 Michel, 48 ; Bull. de corr. hellén. vol. xi. (1887), pp. 81 seg. 

3 Corp. inscrip. Att. i. 41. 

4 Bull. de corr. hellén. vol. xvi. (1892), p. 144, ll. 12-15. 

5 bid, \l. 17-21. 
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with the Aetolians, which was entered into about the 
beginning of the second century s.c. It provided that 
no Aetolian should, either by land or by sea, carry off 
Ceans into slavery, whether for an Amphictyonic 
grievance or for any other kind ; and in return assured 
to the Aetolians citizenship in Ceos.* 

Again, there is a very interesting series of texts? 
recording that the asylia of Teos was, as a result of 
diplomatic negotiations, specifically recognized and en- 
forced in a large number of conventions entered into 
between, or decrees promulgated by, Rome, the 
Athamanes of Thessaly, the Delphians, the Aetolians, 
and some twenty Cretan towns (for example, Cnossus, 
Polyrrhenia, Rhaucus, Cydonia, Oaxus, Lappa, Hiera- 
pytna, Priansos, Aptera, Allaria, Eleutherna, Apollonia, 
etc.). The Roman decree is probably of the year 
193 B.c., and those of the Athamanes, the Delphians, 
and the Aetolians would seem to be of about the same 
date. As to the Cretan decrees, some belong to the 
same period, others were issued three or four decades 
later. 

Of these inscriptions, the one setting forth the 
resolution of the Aetolians* is particularly noteworthy, 
and may be mentioned as an illustration of the whole 
group. It states that the Teians having through their 
ambassadors, Pythagoras and Clitus, expressed a desire 
to renew the mutual ties of affection and amicable 


1 Michel, 27; Rangabé, 750c; Corp. inscrip. Graec. 2350, 2352. 
—The following passage, embodying the provision as stated above, 
is taken from the text of Rangabé, Il. 5 seg.: 

Kal pL7- 
(déva a&)yev AitwA@v tots Keiovs pj 
Kata yav Kat Oddartav, pate ror ’Ap- 
duxtvovikov pate wot’ aAAo eyKAyn- 
pa pn ev. eee 

2 Corp. inscrip. Graec. 3046 seqg.; P. Le Bas and W. H. Waddington, 
Voyage archéologique (Paris, 1870), tom. iil. pt. 1. nos. 60-85 ; Michel, 
nos. 51-68 ; Egger, pp. 260 seq. 

3 Corp. inscrip. Graec. 3046; Barbeyrac, op. cit. no. 402; Le Bas, 
op. cit. no. 85 ; Michel, 68 ; Egger, p. 280. 
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relationships, and having induced the Aetolians to 
recognize the inviolability of their town and territory, 
the latter have accordingly decided to maintain such 
feelings of amity, and to confirm the previous decrees 
conceding various privileges to the people of Teos. 
In pursuance of the ambassadors’ representations, the 
Teian town and territory were to be held inviolable 
(acpadrea «Kat aovdia—the usual formula) both by 
Aetolian citizens and by all other inhabitants of Aetolia ; 
and the Teian subjects and other residents were to be 
free from all pillage and forcible measures of reprisal. 
Should any one amenable to Aetolian jurisdiction carry 
off any such protected inhabitants, or seize anything 
from their town or territory, then such persons: or 
goods as were visibly in the possession of the captor 
(eugavn) were to be restored ‘in integrum’ by the 
strategus and the annual councillors (of cvvedpor),—who 
in this matter possessed ex officio competence ; but if 
they were concealed (aav7),! and therefore not mani- 
festly and immediately recoverable, an action was to be 
brought against the accused before the Aetolian courts, 
and the same procedure to be adopted as was provided 
in the law relating to the protection of the Dionysiac 
performers.? 


1Thus Boeckh (Corp. inscrip. Graec. 3046, vol. ii. p. 633) dis- 
tinguishes between the eudavy, “bona manifesta ... quae actori erepta 
esse sponte pateat, apud synedros magistratus sine iudicio repetere 
posse actorem,” and the agavy, “ /atentia vero eo genere actionis 
eaque via esse probanda et vindicanda, quae concessa sit artificibus 
Dionysiacis.”” 

*'The following portion of the epigraph (ll. 8-17 as arranged in 
Michel, no, 68) presents the main provisions as given in the above 
text : 

ec / X > al \ “a > A lay / \ “A 

Umdpxev d€ avtois mapa tov AitwAov Tas Te woALOs Kal Tas | 

7 a > 7 \ > i s, \ c ‘\ 3 / 
Xopas Tay aviepwow Kat agvdriav, Kabws Kal of rpexBevtal dgiovv, 

\ / > A \ “ > > , / m” \ 
Kat pnGeva Aitwdov pyde || Tv ev AitwAiau KatTorKedvTwY Gyew TOds 
Tyiovs pnde rovs ev Téws xatotxéovtas pndapo9ev | 6ppwpévors, GAA 

> / \ bl] / > > lal lal lal 
Tov arpdreav kal drvAiav eiuev attois Ta ax’ AitwAGv Kal TOV év 
Ai|toXtau Katouxedvrwv, Hi 6€ ris xa a&yne 7) adrods 1) Ta ex Tas 
moAtos 7) Xwpas, TA pev eu|pava dvarpdooew tov o[tplata[ysv] 
kal Tods cvvédpovs det Tors evdpyous, Tov dé dfavéwy VrodiKous 


Special 
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from reprisals. 
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In other cases we find treaties establishing a different 
kind of jurisdiction with regard to disputes relating to 
captures ; as, for example, a reference to a third city, 
exkAnTos 7oXus,' acting as a court of arbitration; or 
investigation by a common tribunal, cowov dicacryproy,” 
consisting of an equal number of judges chosen from 
each of the States concerned, as in the alliance between 
Hierapytna and Priansos.* 

Exemptions from reprisals were frequently allowed in 
the case of proxenoi who had done good service, and 
dramatic performers, and other functionaries of a like 
nature. Thus by decrees of the Amphictyons in 
278 B.c. and in 130 B.c. this privilege of aovAia (a 
term often associated in the original texts with atéAea, 
which sometimes implies immunity from public burdens, 
and sometimes is used to strengthen the significance 
of acvAia) was conferred on actors resident in Athens. 
Neither in time of peace nor in time of war were they 
to be seized, unless they were public debtors, or unless 
there was a mutual agreement to the contrary. An 
Aetolian decree of the beginning of the second century 
B.c. conceded the like inviolability to all those who 
proceeded to Pergamus, with a view to taking part in 
the solemn games instituted by king Eumenes in 
honour of Athena Nicephorus.° Both Aetolian citizens 
and aliens domiciled in Aetolia were to observe this 
decree ; and those who offended in contravention of it 
were to be prosecuted before the Aetolian acvvedpor, 


eimev TOVS GXVNKOTAS, yevopevas Tois Tyiors Tas eyduKactos || Kal Tas 
Aowras oiKkovopias, KaGas Kai tots Avovvovakois Texvitas 6 vopos 
tov AitwAdy Kxedever. 


LCE vol. a, pp. 140; 203, :207 5 supra, pp. 22, O40 7a. 

ACE voli p. 207 5 supra; p.03- 

3 See vol. i. p. 207 3 supra, pp. 63 s¢9. 

*Michel, 1009 ; Egger, pp. 287 seg. 3; Corp. inscrip. Att. il. 551. 


5 Michel, 291; Dittenberger, 215; P. Haussoullier, in Bull. de 
corr. hell. v. (1881), 372-383, where a French translation of the 
elaborate document is given. 
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commissioners or councillors, by the injured party, or, 
failing him, by any other individual who cared to 
do so. 

A similar immunity was extended to contractors of 
public works and their employees. There was usually 
a provision to this effect in international conventions, 
as in the case of an agreement relating to the execution 
of repairs mm the. Delian temple.2” An interesting 
example is found in the contract between the town of 
Eretria in Euboea, and one Chaerephanes, a contractor, 
for the draining of a marsh. It was agreed that during 
the carrying out of the work undertaken for the town, 
Chaerephanes and his workmen should be protected 
from reprisals both on land and sea, in time of war and 
in time of peace; and that if a third party claimed a 
right of reprisal against the said town, he was entitled 
to exercise it against the workmen, Bue not before they 
had fulfilled their obligations imposed by the contract.’ 

Violations of these special privileges were punished 
by fine; and the offender was, moreover, obliged to 
liberate the person seized and restore his goods. 


1 Bull. de corr. hellén., ibid., \l. 20-21 : 


it SE ae ei 6€ Tis Ka ayy 1) prord&y  amoPid£atto 
7) Sueyyvaoy, DTrOOLKOV eipev év toils 

abvedp jous ToL adukynOevte Kat GAXAwt TOL O€XovTe ev Tais éx 
ToTwtTacLos StKaLs. 


(The word rotioraccs is a dialectical form of tpootacia (authority, 
protection), implying the same right of action as the prostates had in 
connection with metoecs.—Cf. vol, I. pp. 162 seq.) 


2Cf. Corp. inscrip. Graec. 11. 2266. 


3Dareste, Haussoullier, and Reinach, Recueil des imscriptions 
juridiques grecques (Paris, 1891), t. 1. p. 143: 
. Kivac 
avTa. aovdiav épyafopevan Ta mpds THY TOA Kai Kata y[AV Kal 
\ 
KATQ 
Giduccay Kal Tohepou Kal €ipyVvn- 
s] kat avror Kat Tots peta Xarpepavors <pyafouéevors Gralouw. “Exe 
de mavTOS aovriav Xarpepdver THY 
avr jy TOUS ruvepyatopevous a del, wAnv el Tus avXov Kata THS TOAEWS 
exer’ TovTwle de pa) eas avAav Tovs Be 
7a] Xawpehdvov wpiv dv Suadviowvta rpds tiv Todw wave[a..... 
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Italy. 
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Proceedings could be instituted not only by the alien 
victim himself, but by any other individual on the 
ground that the offence was of a public character. 


The practice of reprisals obtained in Italy as in 
Greece. The manus iniectio (the ‘laying on of hands,’ 
an act by which a person took possession of a thing 
belonging to him without a judicial decision) and the 
pignoris capio (a form of distress)! of Roman private 
law no doubt had their counterparts in international 
affairs. The vindiciae* (laying claim to a thing and 
taking possession of it) of the Twelve Tables appears 
to have been somewhat analogous to the cvAa of the 
Hellenic law of nations; and a penalty was similarly 
inflicted for illegal seizure.’ 

We find in Rome a permanent court of inquiry, 
namely, that of the recuperators,* for investigating, 
among other matters, alleged grievances arising out of 
seizures of property ; and we have already considered 
the functions of the fetials in making formal demands 
for restitution when injuries of this kind had been 
inflicted on Roman subjects.” 

In early times Rome, like the Greek States, entered 
into treaties for the purpose of regulating the practice. 
Thus in the second treaty between Rome and Carthage 
(306 B.c.), it was expressly laid down that forcible 
measures of this kind were not to be adopted; that 
any act of violence committed in the territory of 
either party against subjects of the other should be con- 
sidered a public offence and dealt with accordingly, 
—a provision which thus prohibited retaliation of the 
same kind. “If a Roman take water or provisions 
from any district within the jurisdiction of Carthage, 
he shall not injure, while so doing, any between whom 
and Carthage there is peace and friendship. Neither 


1See supra, p. 200. 2 See supra, p. 320. 


3Cf. Festus, s.2. Vindiciae : “Si vindiciam falsam tulit si velit... 
duplione damnum decidito.” 


4 See supra, pp. 83 5¢9. 5 See supra, pp. 329 seg. 
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shall a Carthaginian in like case. If any one shall do 
so, he shall not be punished by private vengeance, but 
such action shall be a public misdemeanour.” * 


The practice of reprisals continued till the later Prohibition 
under the 


periods of the Empire. Occasionally we find prohibi- Empire. 
tions in imperial constitutions. Thus Honortus and 
Theodosius wrote in 422 a.p. to the praetorian prefect 
disapproving of the seizure of an individual’s goods for 
another’s debts, whether public or private.” Some fifty 
years later Zeno wrote to the same effect, and em- 
phasized that molesting others, under such circumstances, 
was not only contrary to the law, but antagonistic to all 
natural equity.’ Finally, in 537 a.p. there is a novel 
of Justinian‘ which refers to the extreme abuse of 
seizures, made in violation of prohibitive laws, and 


1 Polyb. iii. 24: dv éx tevos xwpas is Kapynddvecr exapxovow, 
LO ba > 50 Xr f fe ec “Pp lal \ i “A > bt a LO / 
bdwp 7 epodia AGB 6 “Pwopatos, peta TovTaV THY Epodtwy py AOLKELTO 

/ 4 a > pis t§ / 3 \ K in] / ¢€ , Oe 
pydeva Tmpos ovs eipyvy Kat pidia eoti Kapynooviows, woavtws de 

> e , , 3 , \ 9 207 , ep at Z 
pnd’ 6 KapynSdvios roveito, et S€, py idia petamropeverOw eav de 
Tis TOTO ToLHnoH, Onpootov yever Ow TO adiKnpa. 

2 Cod. Just. xii. 60. 4: “ Nullam possessionem alterius pro alienis 
debitis publicis sive privatis praecipimus conveniri.” 


3 Cod. Just. xi. 57 : “Grave est et non solum legibus, verum etiam 
aequitati naturali contrarium, pro alienis debitis alios molestari. 
idcirco huiusmodi iniquitates contra omnes vicanos perpetrari modis 
omnibus prohibemus.” 


4 Just. Nov. lit. 1: “ Propterea sancimus nullam omnino pignora- 
tionem in nostra republica praevalere, neque in mercatis (hoc quod 
maxime ibi praesumptum invenimus) neque in agris neque in civita- 
tibus neque in vicis, neque in civibus neque in vicaneis neque 
in agricolis neque alio omnium quocumque modo vel tempore, sed 
praesumentem alium pro alio secundum pignorationis formam aurum 
aut aliquid aliud exigere, hoc reddere in quadruplum violentiam 
passo, et cadere etiam actione quam habuit adversus eum pro quo 
exactionem fecit. Non enim habet rationem alium quidem esse 
debitorem alium vero exigi, sed nec alteri molestum esse pro altero 
quodam tamquam invasionem aut iniuriam committente, et alium 
quasi vicaneum existentem caedi aut iniuriam sustinere et aliquid 
pati quod omnino non competit pro alio, et absque legitima occasione 
quamlibet perferre calumniam, et supplicia sustinere in corpore a 
praesidibus gentium: scientibus quia, si non hoc egerint, sed in 
provincia cui praesunt pignorationes praesumantur nihil erit tale 
quod eos a nostris eripiat manibus.” 


366 REPRISALS IN ITALY 


even at public feasts and assemblies, animadverts on the 
unjustifiable proceeding of laying hold of a man and 
carrying him off as compensation for another, simply 
because he happens to be a fellow-countryman, and 
lays down that future offenders are liable to corporal 
punishment, as well as to the loss of their actions. 


CHAPTER XXVITT 


SOME QUESTIONS OF MARITIME LAW 


THE maritime navigation of the races of antiquity was Laws and 
no doubt governed by customs and written laws, o pote cae 
which, however, in the case of many of these peoples, Sd caaath 
such as the Assyrians, the Phoenicians, Carthaginians, 

and others, we know very little that is of a definite and 
documentary character. As to the Babylonian empire, 

there are certain tables containing provisions in regard 

to the contract of affreightment, and the navigation 

of the river Euphrates.1_ In the case of ancient Egypt? 

there are somewhat fuller records which show, com- 
paratively speaking, remarkable progress in the regula- 

tion of maritime practices. Herodotus refers to the 

great privileges granted to merchants by Naucratis, 

a city in the Nile delta, and says that if any one arrived 

at any other mouth of the Nile he was obliged to take 

an oath that he had come there against his will, and 

then sail in the same vessel to the Canopic mouth ; but 

if stress of weather prevented his doing so, he was 
compelled to unload his cargo and convey it in barges 

round the delta and land it at Naucratis.2 Amasis 


1Cf. E. Revillout, Les obligations en droit égyptien (Paris, 1886), 
and the same author’s La créance et le droit commercial dans lantiquité 
(Paris, 1897). 

2Cf. Revillout, op. cit. ; G. Maspéro, Histoire ancienne des peuples de 
P Orient (Paris, 1904), c. xii. 

3 Herodot. ii. 179 : "Hv 8 roradaudy potvn % Navxpatis éumdpiov, 
kat GAXo ovdey Aiytrrov. «i O€ Tus és TOV TL GAAO GTOMATwWY TOD 
NeiAov drikoito, xpnv opdca, pa) pev exovta edXOeiv' dropocavta 


Greek love of 
the sea. 


The Romans 
averse from 
trade. 
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allowed Greeks coming to Egypt to dwell in the latter 
city ; and to those who did not wish to establish them- 
selves there, but landed only for purposes of maritime 
trade, he granted places where they might erect altars 
and temples to their gods." As to India, we find 
in the ancient code of Manou certain laws regulating 
maritime commerce. And in the case of the Hebrews, 
there were provisions in the Mishua, a supplement and 
elaboration of the Mosaic law, as codified by Rabbi 
Jehudah, a century after the Roman conquest.” 

Similarly in Greece and Rome there was a consider- 
able body of regulations relating to maritime practices, 
both in war and in peace. The Greeks, unlike the 
Romans, ever manifested a great affection for the sea, 
and a desire for distant voyages and exploits. Typical 
of this national love is the sentiment expressed in an 
epitaph on a grave of some Greek exiles in Persia. 
‘We who once left the deep roaring waves of the 
Aegean lie here in the heart of Ecbatana’s plain..., 
farewell, thou beloved sea!’—yaipe, Oaracca ¢pidy. 
And Prometheus in that supremely beautiful Aeschylean 
phrase speaks of ‘the multitudinous laughter of the 
ocean waves, 


.TOVTIWV TE KUBGTOV 
> 7 7 3 
avnprOpov yeAacpa.... 


Maritime navigation and commerce were at an early 
epoch in a high state of development amongst the 
Greeks. On the other hand, the Romans never felt so 
favourably disposed towards maritime ventures and 
commercial transactions in general, and looked with 


be ca j An 3 - rE > X K B Pia a” 5 / ~ o i; \ 
& 7H vyt avry wAéev és TO KavwPrxov' 7) ev py ye ola Te em Tpos 
> , B} / ve ” =) 

ave“ovs avTiovs wA€ev, TA PopTia, edee wEpia@yerv EV Bapice wept Td 
AcAra peéexpe ob dmixowto és Navxpatuv.—cCf. Diod. Sic. 1. 67. 

' Herod. ii. 178: BedAeAAnv S€ yevopevos 6 "Apacis, dAXAa TE Es 

c a a ‘ ) £5 SV A X £3 A 5 
KAAjvev petegetepous aredeEato, kat 57) Kal Toto. ariKVEvpEVvoLoL €S 
Atyurtov cOoxe Navxpati roAw evoiknoa.. 


2Cf R. Dareste, in Journal des Savants (Paris, July, 1884). 
3 Aeschyl. Prom. Vinct. 89-90. 
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contempt on retail trading.’ Dionysius relates that 
Numa appointed slaves and foreigners to exercise those 
trades that were sedentary and mechanical, regarding 
them as corrupters and destroyers of body and mind ; 
and for a long time such occupations were deemed 
ignominious by the Romans, and exercised by none of 
them.’ Sallust places artisans on a level with slaves.’ 
Apart from the military profession, agricultural pursuits 
were alone held in honour; as Pliny remarks, they 
alone deserved the attention of the community, and the 
solicitude of legislators. Such strict views, however, had 
necessarily to be modified owing to the exigencies of 
daily life; and so we find, even in the earliest times, 
corporations of workmen and tradesmen in Rome.’ 
Later, under the Empire, with the extension of 
dominion and absorption of other lands and peoples, 
commerce increased, and was especially fostered by the 
growing luxury and desire for wealth.® But at all times 
the Romans regarded the sea with horror. ‘Terence Roman horror 
makes a character say that one who has not been to ™‘°%* 
sea cannot realize the dangers one has escaped— 


*O fortunate ! nescis quid mali 
praeterieris, qui nunquam es ingressus mare.’ ? 


Even at the end of the Republic they were loth to 
trust themselves to the open sea. The ocean was 


1Cf. Cic. De off i. 42: “mercatura autem, si tenuis est, sordida 
putanda est...” ; and De deg. agrar. 35. 

2Dion. Hal. ii. 28: émiduppiovs péev kat Bavatcovs kal tpoca- 
yoyords exiOupidv aicxpov TéExvas, ws adarvifovcas Kal Avpavouévas 
Td Te Ghpata Kal Tas vyds TOV peTaxerpiCopevwrv, SovAoIs Kai 
E€vous dmédwxe peOodeverv' Kal duemervev Ews TOAAOD wavy xpovov 8’ 
aisxtvys ovrTa “Pwuatous Ta TowadT’ Epya Kal vm’ ovdevos TOV adOt- 
yevov exitndevopeva.—Cf, Liv. xxi. 63; Cic. Verrin. v.8 ; Dig. 1.5. 3. 

SCanl. 50: 

4 Hist. nat. xviii. 3.—Cf. Cato, De re rustica, prooem. 

SCE Phat. Name) 28's Plino Best. nat xxxiv. tb > Liv. 1.:27. 

6Cf. Plin. Hist. nat. vi. 26 (25); Val. Flacc. Argonaut. i. 246 seq.; 
Seneca, Epist. 87. 
1 Hecyra, ill. 4, 4-5. 
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generally regarded by them, not so much as a means 
of communication, and a connecting link between the 
different and most distant countries of the globe, but 
rather as an insurmountable barrier ; and so, to navigate 
it was usually thought to be an offence against the gods.! 
Piracy in As in the case of all ancient maritime communities, 
Greece. : : 
piracy was prevalent amongst most of the Hellenic 
peoples, especially so in their earlier history. In the 
Homeric age the practice was looked upon as a credit- 
able, indeed glorious, means of enrichment.? Thucydides 
relates that in ancient times amongst Hellenes and 
barbarians alike, dwellers along the coast, and notably 
the islanders (who were mostly of Carian or Phoenician 
origin®), when they began to find their way to one 
another by sea, had recourse to piracy,—étparovro tpos 
Anoreiav.* At their head were powerful chiefs, who 
adopted this method of increasing their wealth and 
providing for their poorer followers. They usually 
directed their attacks against unwalled or straggling 
towns and villages and plundered them ; for, he says, 
such an occupation was then held to be honourable, 
and not at all disgraceful,—ovk« ¢xovros rw airyvvny TovTOV 
Tov épyou, pépovTos dé Te Kat OdEns waddov.® He mentions 
that in his time there were parts of Hellas where the 
old practices still continued, as, for example, among 
the Ozolian Locrians, Aetolians, Acarnanians, and the 
adjacent regions of the continent; and these peoples 
gloried in their piratical exploits.° Hence, as a pro- 
tection against these marauders, towns were at first 


1 Cf. Lucret. v. 1002-1004 : | 
“Nec poterat quemquam placidi pellacia Ponti 
Subdola pellicere in fraudem ridentibus undis : 
Improba navigii ratio tum caeca iacebat.” 
Cf. also Hor. Carm. 1. 3; Virg. Buco/. iv. 31 ; and numerous other 
passages in the Roman poets. 
2C£ Iliad, i. 367 ; vi. 58; ix. 588; xxii.64.; Odyss. xv. 385, 4208 
KVi. 42/5 5. etc. 
= Pnne: 1.) 8. pad items es 5 [bid. 
6 Tbid.— Cf. Plut. Pomp. 24. 
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built back from the sea, and fortified.t In the time of 
Solon, the Phocians, owing to the sterility of their land, 
resorted to depredations on the high seas.2_ It would 
appear that according to the laws of this legislator, 
associations of freebooters were allowed to be formed 
for the purpose of going on predatory expeditions, as 
well as for carrying on commercial transactions,— qui 
ad praedam negotiationemve proficiscuntur.”’ ® 

Bands of pirates were sometimes engaged as mer- Pirates as 
cenaries. Thus, as Herodotus reports, Psammitichus, "°°"""™ 
reinforced by some Carian and Ionian pirates who had 
landed in Egypt through stress of weather, overcame 
the rival kings, and made himself master of all Egypt.* 
Euripidas, an Aetolian, employed pirates as mercenaries 
(218 B.c.),—meTa Tov repatov Kai picloddpwv....’ 
Polyxenidas, the commander of the fleet of Antiochus, 
entered into an alliance with Nicander, a pirate chief, 
‘archipirata,’ who contributed five decked ships, 190 B.c.° 
Demetrius, in the war against Rhodes, had pirates in 
his service.’ 

In early Italy, likewise, piracy and brigandage pre- Piracy in Italy. 
vailed largely. Through these practices, the Etruscans 
for a time acquired maritime ascendancy, just as Crete, 
Rhodes, Greece, and Carthage had done in their turn. 
The Etruscans did not, however, confine themselves 
exclusively to such nefarious proceedings. They 
enjoyed a favourable position for trading operations. 
commanding the most important ports and routes, and 
they controlled the chief articles of Italian export, 
namely iron, copper, silver, amber. Under the pro- 
tection of their privateering, which (as Mommsen Privateering. 


tT Thue: 1. 7: 

2 Justin. xlili. 3: ‘*Plerumque etiam latrocinio maris, quod illis 
temporibus gloriae habebatur, vitam tolerabant.” 

3 Gaius, 4d XII. Tad. in Dig. xlvii. 22 (de collegiis et corporibus), 4: 
...%) emt Aeiay oixdpevor 7) eis Europiay, 

SHietodot. 1,152. 5 Polyb. iv. 68. 6 Liv, xxxvil. 11. 


7 Diod. xx. 97: ... éredhavyn rapaddéws Teiparais Tus amrertad- 
peévors 07d Anpytpiov. 
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observes) constituted a kind of rude navigation act— 
“‘ sleichsam einer rohen Navigationsakte,”1—their com- 
merce could not but flourish. With the loss of their 
maritime sovereignty, their commercial prosperity 
rapidly declined. The north of the Tyrrhenian sea 
was, even to a late epoch, infested with Ligurian 
pirates.” In 394 B.c. a longa navis (said usually of a 
man-of-war), laden with valuable cargo, whilst pro- 
ceeding to Delphi was captured by Liparaean pirates.* 
In the second Samnite war, depredations were frequently 
committed by the Samnites on the coast of Latium.’ 
In 338 B.c. Antium, a naval power, which had for some 
time harassed what little trade the Romans then had, 
was conquered.® 

From time to time, however, provision was made 
for checking brigandage and all pillaging excursions. 
Thucydides states that, according to tradition, the first 
ruler who possessed a navy was Minos, king of Crete. 
Having conquered the Cyclades (the group of islands 
surrounding Delos in the Aegean sea) and acquired the 
sovereignty over the Hellenic sea, he did all he could 
to clear the sea of pirates.® At a very early time 
Corinth possessed a fleet, and was able to protect her 
commerce, and put down piracy,—ras vais «ryoamevor 
TO Ayotixov KaOypouv....7 The Athenians had com- 
menced also at an early epoch to adopt various measures 
for policing the seas. The Dolopes (a people of Thes- 
saly), who lived by piracy, AyComevor de thy Oadaccay, 
had plundered strangers who entered their ports, and 
robbed and imprisoned some Thessalian merchants 


1 Rom. Gesch. vol. i. p. 140. 

2Strabo, iv. 1.6; Diod. iv. 60; v. 39. 

$ Strabo, v. 3. 5.—Cf. Liv. v. 28. *Strabo, v.3.  ° Liv. viii 

6Thuc. i. 4: Mévws ydp madaitatos Gv ako topev vavTiKov 
exTHoaTo, Kal THS vUV “EXAnViKys Gaddoons ext rAcioToV ExpaTyoE, 
kat Tov KuxAddwv viowy pe Te Kal oikurtis TpOToOs TOV TAEoTwY 
eyeveto, Kapas é£eAdoas kal tovs éavtovd raidas iyemovas éyKara- 
oTHTAS. 


VV hac: 1. 13. 8Plut. Cimon, 8. 
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whose ships were anchored at Ctesitum. The merchants 
having escaped from prison laid a complaint against 
the people of Scyros before the Amphictyonic Council. 
A fine was imposed, but they refused to pay it, saying 
that only those who shared the plunder were liable. 
Accordingly Cimon made himself master of Scyros, and 
expelled the Dolopes.1_ Convoys, as a means of defence, 
were not uncommon. The Rhodians achieved great 
success in their determined policy to rid the seas of 
piratical adventurers, and thus considerably increased 
their maritime power.” International conventions were 
frequently established containing express stipulations 
against piracy and other forcible seizures of men and 
property. Thus, there was the treaty between Oeantheia 
and Chalaeum, and that between Ceos and the Aetolians, 
which have already been considered ;* and in the Teian 
inscriptions, we find the text of a legislative act, ending 
with imprecations against disobedient citizens, com- 
pounders of poisons, against magistrates neglecting 
their duty, or guilty of treasonable practices, and also 
against pirates and brigands.* 

For a long time Rome was obliged to submit Roman efforts 
patiently to the piratical exploits of foreign peoples. ap 
Such reluctant toleration had, no doubt, been closely 
connected with her deep-rooted aversion from maritime 
war, and her lack of an efficient marine. But when 
the rulers of Scodra (in Dalmatia) had united with 
the Illyrian tribes for the purpose of conducting joint 
expeditions on a large scale, the Roman government 
found this condition of things intolerable, and, in 
spite of itself, was compelled to abandon its passive 


1Plut. Cimon, 8. 


2Cf. E. Cauchy, Droit maritime international (Paris, 1862), vol. i. 
p. 152: “... Les nations les plus renommées pour la justice de leurs 
lois nautiques furent celles qui s’employérent avec le plus de zéle 
a extirper cette plaie de la navigation maritime. Les Rhodiens, 
notamment, méritérent cet éloge dans |’antiquité.” 


3 See supra, pp. 70-71. 
+ Hicks, 23; Michel, 13185; Corp. inscrip. Graec. 3044. 
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attitude in these matters. Two ambassadors were 
first despatched to Scodra, to demand that Teuta, 
the queen of Illyricum, should put a stop to these 
practices ; whereupon she replied that piracy was a 
legitimate occupation according to the common law of 
the Illyrians, and that her government could not 
interfere with freebooting.t One of the envoys, 
Lucius Coruncanius, retorted that in that case the 
Romans would make it their business to introduce 
better law among the Illyrians.2 On their way home 
both ambassadors were murdered by the orders of 
the queen, who, as Polybius says, thus set at naught 
the law of nations, oAvywpijcaca Toy Tap’ avOparos wpic- 
pévoy ducatwy.® The surrender of the assassins having 
been subsequently refused, Rome decided on war, 
made an expedition against Scodra, 228 B.c., destroyed 
the piratical strongholds, compelled the country to accept 
her terms, and thus asserted her maritime supremacy 
in the Adriatic.4 

Apart from her own repressive efforts, Rome some- 
times entered into conventions for the suppression of 
sea-robbery, as well as for the restriction of reprisals, 
as, for example, in the treaty with Carthage which has 
already been referred to.® 

Further measures were taken at a later epoch, when 
bands of pirates had associated together in Cilicia,° and 
the neighbouring islands, and harassed the Italian coasts. 
The efforts of Caesar and Pompey were for a time 
successful. Under the Empire, more vigorous steps 
were adopted; and maritime brigandage was largely 


1Polyb. ii. 8: Kowwy pev, ey, weiparOar ppovticerv, iva prdev 
adiknpa ylyvytat “Pwpators e& "IAAvpiov: idia ye payv, ov vomusov 
elvat Tois BacrArcdor Kwrverv "lAAvpiods THs KaTa OdAaTtTav wdedetas. 

2 Thid.: wetpacopeba de, Oeov BovAopéevov, eeT@s Kal TaXéws avay- 
Kaoar oe, TH PactAcka vopupa SuopAdcacOar rpds "TAAvpcor's. 

3 [bid. 

4Cf. G. Zippel, Die rémische Herrschaft in Illyrien (Leipzig, 1887), 
pp. 46 seg. 

5 Supra, p. 76. 6 Cf. Plut. Serzor. 7. 
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put down by a strong administrative organization, and 
effective policing arrangements. 

Both in Greece and in Rome pirates, no matter how 
large their bands, and how organized they were, were 
not regarded as ‘regular enemies,’ iusti hostes, but as 
enemies of mankind generally ; so that the usual for- 
malities relating to the commencement of war, and the 
mitigations conceded in the case of other belligerents, 
were held not to be applicable to them. Thus the 
Digest specifically lays down that only those are con- 
sidered fostes, against whom the Roman people have 
publicly decreed and declared war, or who have them- 
selves proclaimed it against Rome in a similar manner ; 
anc that all others against whom the Romans directed 
their arms fall in the category of brigands and 
plunderers,—“ hostes sunt, quibus bellum _ publice 
populus Romanus decrevit vel ipsi populo Romano: 
ceteri latrunculi vel praedones appellantur.”1 As to 
Greece, it would appear from a passage in Demosthenes 
that in regard to the question of recapture from pirates, 
rules very much similar to those applied in modern 
times were in force. Thus Philip claimed the island 
of Halonnesus on the ground that he had captured it 
from pirates, who had, indeed, taken possession of it 
when it belonged to Athens. Whereupon Demosthenes 
challenged the pretension of the Macedonian king, and 
urged that it rested on fallacious grounds ; for pirates 
seizing places wrongfully, and fortifying themselves 
therein, conduct their expeditions to harass other 
people, and one who has vanquished and chastised them 
cannot urge with reason that what they robbed the 
owners of becomes his property.” 


t Dig. xx. 15. 24). 


?Demosth. De Halonneso, 2: tovtov b€ Tov Adyov, ws OVK EXTL 
bik > X , > > ~ > re 0 a ~~ < Xr \ 
iKaLos, OV XaXerov ExTiv avTov apeherOar, amravTes yap ot AnoTat 
\ 
tous dAXoTpiouvs TOrous KaTaAapPavovTes Kal TovTOUS €XUpovs ToLov- 
> lal ‘\ x n A 
pevor evtTevOev Tots GAAoVs KaKOs Totovotv. 6 6 Tos AnoTas 
, 
TlMpHTapEVvOS Kal KpaTHras ovK av Sirov eikoTA Neyou, et dain, a 
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Apart from questions relating to piracy, and the con- 
ventional regulation of reprisals, there were certain other 
elements of maritime law recognized in Greece. 

When piratical depredations became less rampant, 
and commercial intercourse proceeded more regularly 
and peacefully, merchants received a greater welcome 
when they landed on the coasts of foreign countries ; 
and it was generally recognized that shipwrecked 
mariners and traders should, above all, be treated with 
humanity and consideration. The usual principles of 
hospitality and mercy to helpless travellers were ex- 
tended in such cases. Hence, they were allowed to 
gather together their possessions and depart unmolested. 
Carthage was, in this respect, frequently accused, especi- 
ally by Roman writers, of being inhospitable and cruel, 
and of preventing the subjects of rival powers from 
landing on her shores. Thus Strabo defending the 
Egyptians against the reports of their £evyAacia, adop- 
tion of hostile measures towards aliens, points out that 
the Carthaginians sank pitilessly every foreign vessel 
they found navigating within their latitudes.’ But this 
statement is, in all probability, greatly exaggerated ; for 
the Carthaginian commerce could never have prospered 
as it did if proceedings of this kind had been customarily 
adopted. 

Property in the sea was considered possible, not 
merely in the territorial waters, but in regions extending 
far beyond these limits. The maritime ascendancy of 
this or that conquering nation was not regarded from a 
merely comparative point of view as to the predominance 
of interests, but was asserted and exercised rather in 
the sense of absolute proprietorship. Herodotus refers 
to Minos the Cnossian as having obtained the empire 
of the sea, ds Oaraccoxpatéew érevonOy...,” and says 
that Polycrates entertained similar designs. In the 
provisions of alliances are sometimes found such ex- 
pressions as apxelv tis Oaracons, to rule the sea, 


1 Strabo, xvii. 19. ? Herodot. iii. 122 —Cf. Thuc, i. 4. 
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kupievew ..., to be lord or master, xvproy yiverOan Tis 
Qaracons, to become lord of the sea, vavepareiv, to have 
command of the sea; but such terms have different 
shades of meaning according to the circumstances of 
time and place, and are seldom used in the literal sense 
of complete ownership ; for the most part they designate 
temporary supremacy, or predominating influence. It 
may be here mentioned that Castor, surnamed Piro0papuatos 
(friend to the Romans), believed to have lived about 
the time of Cicero, is said (on the authority of Suidas) 
to have written, amongst other works, ’Avaypady tov 
Oaraccoxpatycavrwy, that is, a record of the countries 
that exercised mastery over the sea. Similarly, Euse- 
bius in his Chronicon (Xpovica mavTodamis iaTopias), 
written about the beginning of the fourth century a.p., 
gives an account of the States that maintained supreme 
dominion over the sea, and the period in each case. 
Most of the leading maritime States of antiquity 
claimed such sovereignty at one time or another. The 
policy of Athens was, in this respect, often avowed 
openly ; and to attain this supremacy, she was ready to 
wage war against Sparta or Philip, as the case might be. 
Themistocles urged upon the Athenians to make the 
sea their domain.’ In his speeches to his countrymen, 
Pericles strongly emphasized the importance of possess- 
ing the empire of the sea,—Oaddoons xparos.” But the 
Athenians refrained from exercising tyrannical power 
over the seas. They welcomed all commercial relation- athens ana 
ships. Athens was a universal market; the fruits of {pe goo a 
the whole earth, declared Pericles, found their way to 
the city.2 She carried on regular intercourse with most 
of the known countries of the civilized world; for 
example, with Sicily, Italy, Marseilles, the regions of 
the Pontus and Bosphorus, Thrace, Asia Minor, Rhodes, 
Egypt. Indeed, the Athenians were in favour of the 


1Thuc. i. 93: THs yap 6) Gatdoons tpOTos éTOApyoeV EireEtv ws 
avOekréa etl, Kal THY dpxiv evOds EvyxaterKetace. 
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freedom of the sea. Thus Pericles passed a decree 
inviting all the Greeks resident in Europe or in Asia to 
send representatives to an assembly at Athens, to discuss 
not only such questions as the restoration of temples 
and the due performance of sacrifices, but also that of 
unmolested maritime navigation,—«at Tis OadatTxs, OTrwWsS 
T€wat TaVTES AdEws Kal THY Ee_pHYnY aywow.. This resolu- 
tion was made in view of the jealousy of the Lacedae- 
monians. And conformably to this policy of preventing 
the Spartan preponderance at sea, and ensuring peaceful 
commercial enterprise, it was stipulated in the peace 
between Athens and Lacedaemon, 423 B.c., that the 
Lacedaemonians and their allies were not to sail along 
their coasts in ships of war, and that the burden of their 
other rowing-vessels should not exceed five hundred 
talents (that is, somewhat over twelve tons).” 

By way of protecting her country, Athens prohibited 
the exportation of those materials and provisions which 
she did not produce beyond her own needs. Thus in 
the time of Solon, when her industrial enterprise was 
in its infancy, oil alone was allowed to be exported.® 
Customs duties were imposed on such foreign produc- 
tions as were not absolutely essential for her well- 
being. 

Disputes arising out of maritime contracts were 
submitted to specially appointed judges, vavrodéca,* who 
constituted tribunals corresponding to some extent to 
the modern commercial courts, or courts of admiralty. 
This institution, however, appears to have been only 
of a temporary character, and was, in all probability, 
practically confined to the age of Pericles ;—it was, 


t Plat. Per. 17. 

2Thuc. iv. 118: Aaxedatpovious Kal tors Evupdxous TreEtv pa) 
pakpa vt, dAAw 6€ Kwrnper TAOIW, és TevTaKdTLA TaAaVTA GyoVTE 
peT pa. 

3Plut. Solon, 24: Tov b€ ywopevwv SidBecw zpos E€vovs edalov 

, JAN ” > 2 ua > / 
povov edwKev, GAAa. do e€dyew exoAvoe, 

4Cf. A. Baumstarck, De curatoribus emporii et nautodicis apud Athenienses 
disputatio (Friburgi, 1828). 
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perhaps, abolished at the beginning of the fourth 
century B.c., and the jurisdiction of the court trans- 
ferred to the Thesmothetae (ot OccuoOéra), the junior 
magistrates (of “Apxovtes), who heard causes assigned 
to no particular court. Demosthenes describes the 
nautodicae as those magistrates sitting: in judgment upon 
commercial contracts, TOUS Trept TOV ocuuBoratwv TOV 
éuTopikav duacovtas....1 They were appointed by lot 
annually. They held their sessions during the winter,” 
when maritime navigation was largely in abeyance. 
The verdict pronounced by the judges seems to have 
been final. It was possible to stipulate in conventions 
that the cases of litigants should be decided in accord- 
ance with their national laws ; and, it oy be, foreigners 
were also permitted to appear in person.’ It is interest- 
ing to note that Xenophon‘ proposed to award a prize 
to rite court of the emporium for the most expeditious 
and most equitable decisions relating to mercantile 
transactions ; and soon after, in the time of Philip of 
Macedon, the evil arising out of delays and _post- 
ponements was actually obviated by the introduction 
of a regulation providing for the delivery of jadg- 
ment in certain classes of suits within a month from 
their commencement (éupnvor dicac), In these were 
included actions relating to commercial disputes, to the 
affairs of partners, and companies (é€pavor), and to the 
mines.° 


In the later Greek history Rhodes became the chief T 


naval power of the Aegean sea. There a maritime | 
code was compiled—the laws of the Rhodians—which 
came to regulate Greek commercial relationships in 
general, and ultimately supplied many of the maritime 
provisions of the Roman emperors. 


1Demosth. c. Lacrit. 41. 


2Cf. Demosth. c. Apatur. 7 : at dé Anes TOV SiKGv Tots Ep Opous 
Eppnvot elo aro TOV ies  PEXpe TOU Movrvxiovos, iva 
TApay py ia. TOV OLKALWV TUXOVTES amr dy wvTar, 

3 Cf. Baumstarck, of. cit. pp. 11 seg., 36 seg. 4 De vectig. 3. 

oCf. Pollux, a 63, 101 
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Polybius referring to the war between Rhodes and 
Byzantium, 220 B.c., mentions an interesting question 
concerning open markets, and the prohibition of the 
levying of tolls by States in their adjacent seas. He 
points out the favourable and commanding position 
of Byzantium, the richness of the districts round the 
Pontus, their exports of cattle and slaves, honey, wax, 
and salt-fish, and also imports, like olive oil and wines, 
besides the interchange of corn. Now if the Byzantines, 
he observes, had adopted a hostile attitude, and made 
common cause formerly with the Gauls, or at this time 
with the Thracians, the Greeks would have thereby 
been prevented from trading in these commodities ; 
and if the surrounding barbarians secured control over 
the strait, it would be incumbent on the Byzantines to 
obtain the united assistance of the Greeks. This view 
of Polybius was actually followed ; for, on account of 
the inroads of the Thracians and the Gauls, Byzantium 
appealed to the Greek States for aid, but was dis- 
regarded by most of them. Hence, the Byzantines, 
under pressure of necessity, attempted to levy dues 
on Greek vessels sailing in the Pontus.!. This conduct 
was regarded as objectionable and illegitimate by the 
agerieved traders, who made an appeal to the Rhodians 
as the acknowledged masters of the sea,—dva To doxety 
TOUTOUS TpoerTavat tov kata Oaratray.2. Rhodes there- 
upon declared war, and by her victory compelled Byzan- 
tium to discontinue the exaction of these maritime dues. 

A few questions in reference to war at sea remain to 
be mentioned. 

Upon declaration of war, and not infrequently even 
before making any public proclamation, an embargo was 
laid upon all enemy vessels which happened to be in 
the harbours of the other belligerent. 

After the commencement of hostilities all peaceful 
intercourse between the subjects of the combatants 
ceased. Thus, the Megarians, having revolted from 


1 Polyb. iv. 38-46. 2 Polyb. iv. 47. 
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Athens, were placed in the position of a_ hostile 
people ; and consequently by a decree of Pericles, 
they were excluded from all harbours within the 
Athenian dominions as well as from the Athenian 
market,—yariora dé Ampévwv Te eipyerOa Tov ev TH 
’AOnvaiwy apxn kat THs “ArTiKis ayopas.” 

Enemy merchant-vessels and their cargoes were liable Enemy 
to capture and confiscation ; and the same rule applied ™ercpe"* 
to all supplies, coming from any source whatever, that captured. 
were destined for the adversary. Thus in 413 B.c., 
during the conflict between Athens and Syracuse, a 
squadron of the latter sailed to Italy, in consequence 
of a report that ships laden with supplies were on 
their way to the Athenians. Most of these vessels 
were eventually intercepted and destroyed; and the 
Syracusans likewise destroyed a quantity of ship-timber 
which was lying ready for the enemy in the territory 
of Caulonia, an Achaean town on the east coast of 
Bruttium.” 

In most Greek States there was something of the Rudiments of 
nature of a prize court, to which appeals could be made *P"”* °°" 
by those who held they had been, contrary to the law 
of nations, deprived of their property. In Athens the 
assembly of the people frequently took cognizance of 
such claims. Thus two trierarchs were accused of 
appropriating the proceeds of a cargo from Naucratis, 
on the ground that, if confiscable, it ought to have 
gone to the State. An assembly was therefore held, 
and the people voted for a hearing of the question.’ It 
is, however, impossible to say to what extent the claims 


1Thuc. 1. 67.—Diod. xii. 39: dvtos dé bapioparos Tapa Tots 
’"AOnvaiors Meyapéas eipyerOar THs Te ayopas Kat Tov Ape. . 
—Cf. Aristoph. Acharn. 533-4. 

2Thuc. vii. 25: at d€ evdexa vies rpds tHv “Iradiav errevoar, 
mov Oavopevar 7 ota Tois ’AOnvatous Yepovra. Xpnparov mpoomheiv. 
Kat TOV TE ote eriTvyovra, Ta TOoAAG duepOerpay, Kal €tAa 
voumny no Ups ev 7H KavAwdrids Karéxavoav, & tois ’AOnvaioss 
ETOIa 7V. 

3Demosth. c. Timocrat. 12: mpoPotAevp’ eypadyn. peta Tavta 
yevopevns exkAnoias mpovyxerpotovycev 6 SHpos. 
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of foreigners, whose goods had been taken as prize, 
were entertained. 

The rights of neutrals at sea were not always respected. 
The policy of belligerents with regard to non-combatant 
States was in general shaped in accordance with con- 
siderations of State utility. In actual warfare, there 
was no hesitation to adopt such practices against third 
States as were thought to be advantageous to the one 
side, and disastrous to the other ; and such third States, 
if weaker than their aggressor, were often obliged to 
submit to extreme measures, and rarely had any sub- 
sequent remedy. At the commencement of the Pelo- 
ponnesian war, states Thucydides, the Lacedaemonians 
captured not only the trading-vessels of their enemy, 
the Athenians, and also of their allies, but even those of 
neutral States ; and all who were taken on board were 
treated as enemies, and indiscriminately slaughtered.! 
It is to be remarked, however, that the injured States 
did not by any means acquiesce in such treatment, in 
the sense of admitting a right on the part of the 
belligerent to act with excessive rigour. It was every- 
where recognized that countries not being in any way 
engaged in the war, and_ not surreptitiously assisting a 
combatant, should not be subjected to any acts of unpro- 
voked hostility either on land or on sea. But in practice 
the rights of others were not rarely subordinated to the 
exigencies of war. In 427 B.c. Alcidas, rejecting the 
proposals made to him for surprising the Athenians at 
Mitylene, and for raising a revolt in Ionia, decided to 
return to Peloponnesus. He sailed from Embatum 
along the coast and touched at Myonnesus in the 
territory of Teos, where he put to death most of the 
prisoners he had taken on his voyage. Having put 
into harbour at Ephesus, a deputation from the 
Samians of Anaea arrived there, and complained of his 
ill manner of liberating Greece; they assured him that 


1Thue. ii. 67: wavras yap 5) car’ dpyas Tov wodeuov ot Aake- 
Saipovior, Ooovs AdPorev ev TH Bardoon, ws ToAEuiors drépOerpov 

a . z fala / u a > ne A re 4 9 °X s F 2 
kal Tovs peta “AOnvaiwy Evyzrokepovvtas Kai Tovs pnde peP? ETEpwv. 


BLOCKADE 383 


to put to the sword men who were not his enemies 
and were not lifting a hand against him, but were 
allies of Athens from necessity, would certainly convert 
neutrals into open adversaries. Alcidas was induced 
by these representations to liberate the remaining 
captives.} 
The practice of blockade is as old as maritime warfare. Blockade. 

It was always recognized by neutral countries, though its 
conditions and effects were from time to time disputed. 
The blockading forces invariably asserted their right to 
prevent third parties from proceeding to the blockaded 
places, and adopted extreme measures against such as 
attempted to effect an access thereto. During the 
investment of Athens (295 B.c.) by Demetrius Polior- 
cetes, king of Macedonia, the latter captured a 
merchant-vessel with a cargo of corn which had 
attempted to gain an entrance into the harbours of the 
city, and put to death both the owner and the pilot ; 
and, says Plutarch, this proceeding terrified other mer- 
chants so much that they avoided Athens, where a 
terrible famine soon broke out.? Similarly, when some 
Romans carried provisions to the Libyans, who were 
at war with the Carthaginians (239 B.c.), they were 
taken prisoners, though afterwards were surrendered to 
Rome when a demand by diplomatic means was formally 
made. But this was perhaps not really a case of 
infringing the law of blockade in the strict sense. 


1Thue. ili. 32: Kal és tHv”Edecov xadoppicapévov adrov Dapiwv 
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Ancient blockade, however, was fundamentally differ- 
ent from the modern. It was conducted not with the 
essential object of isolating the enemy territory, but 
in connection with the siege ; and by reducing the 
particular place or town to extremities, it served as a 
preliminary to the concerted onslaught. 
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domiciled (see Metoecs). 


exemptions from 
Greece i137. 

Greeks not hostile to, i. 128. 

gradual relaxations in Roman 
policy, i. 267. 


in Athens, classes of, i. 145. 


imposts in 


in Greece, 1. 122 seq. 
exaggerated statements as to 
position of, i. 126, 127. 
relaxations as to, 1. 125. 
under protection of proxenoi, 
Lb i52. 
in Rome, position of, i. 227 seq. 
different classes of, 1. 230 seg. 
(see Peregrins). 
inferior classes of Athenian popu- 
lation, i. 176. 
influence of, in Athens, i. 138. 
jurisdiction as to, i. 171, 172. 
in Greece, 1. 192 seg. 
in Rome, i. 267 seg. (see Prae- 
tor peregrinus). 
naturalized, i. 145 (see Naturali- 
zation). 
non-domiciled, i, 146 seg. 
not necessarily enemies, 1. 127. 
restrictions imposed on, i. 137. 
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Aliens, 
wrong done to, avenged by the 
gods, i. 133. 
Zeus as protector of suppliants 
and, 1. 13%. 
Alliances (see Confederations, Trea- 
ties). 
for long periods, il. 55, 57, 61. 
perpetual, ii. 62, 63, 68, 60. 
Ambassadors, 
amongst oriental and 
peoples, i. 303. 
in Greece and Rome, 1. 303 seg. 
effect of refusal to receive, i. 309. 
envoys and espionage, i. 316. 
envoys of enemy States, i. 319. 
exterritoriality, 1. 337 seq. 
for what purposes despatched, i. 
get. 
heralds in legations, i. 313. 
kinds of envoys and, i. 304 seg. 
neutrality of, 1. 341. 
number of envoys sent, 1. 322. 
position of third States, i. 333 
5€q. 
powers and instructions, 1. 322 
5€4. 
punishment of offences against, 
i. S353 Ni. hoy se7. 
reception by generals, 1. 312. 
of, in Carthage, i. 315. 
im (Greece, I, 914.5 11. 63. 


in Rome, i. 315. 


savage 


reciprocal treatment, 1. 321. 

reward and punishment of, i. 
342 5€9. 

right of legation and sovereignty, 
i. 310. 

right to send and receive, i. 309, 


ae 
rights and duties, 1. 328 seg. 


rights of enemy envoys, i. 332. 
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Ambassadors, 
rise of diplomacy, i. 302. 
suites of, 1. 327 seg. 
treatment of envoys of friendly 
States, 1. 318. 
what personsappointed, i. 324.5¢9. 
Amici, 1. 216, 223, 227. 
Amicitia, i. 222, 240, 380. 
and hospitium, 1. 222. 
Amphictyonic Council, ii. 5 s¢9., 
373- 
Amphictyonic league, 1. 36. 
Amphictyonies, il. 3 seg. 
Amphictyons, i. 174 (note). 
Androlepsia, i. 3613 il. 347 seq. 
(see Reprisal). 
Animus manendi, i. 159, 246. 
Aquae et ignis interdictio, 1. 358. 
Arbitration, international, 
in antiquity, ll. 127. 
in the east, il. 127. 
in Greece, il. 128 seg. 
Amphictyonic Council, il. 133. 
arbitral procedure, ll. 137. 
compromise clauses in treaties, 
i. 4103 il. 61, 62, 645 7a9 
71, 136 5eg., 140. 
in heroic age, il. 129. 
in historical age, li. 131. 
influence of oracles, ii. 133. 
kinds of arbitrators, 1i. 134. 
examples :— 
Andros and Chalcis, ti. 143. 
Argos and Achaea, li. 144. 
Athens and Megara, ii. 138. 
Athens and Mytilene, i. 
139. 
Athens and Oropus, ii. 146. 
Athens and Thebey, ii. 139. 


Calymna and citizens of 


Cos, ii. 148. 
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Arbitration, in Greece, Arbitration, in Rome, 
examples :— examples :— 


Corinth and Corcyra, i. 
140. 

Corinth and Epidaurus, 11. 
142. 

Eleansand Achaeans, ii. 145. 

Eleans and Arcadians, il. 
145. 

Elis and Pisa, ii. 145. 

Lato and Olus, ii. 147. 

Lebedos and Teos, ii. 145. 

Lepreum and Elis, ii. 143. 

Melitaea and Peria, ii. 
143. 

Melos and Cimolos, ii. 141. 

Paros and Naxos, ii. 144. 

Priene and Samos, il. 147. 


Syracuse and Hippocrates, 
il. 140. 


(2) federal : 
Aricia and Ardea, li. 159. 
Ateste and Patavium, ii. 


162. 

Ateste and Vicetia, ii. 
164. 

Carthage and Numidia, 
ll, 160. 

Genua and the Viturii, 
il. 164. 

Juba and Leptis Magna, 
li. 164. 

Neapolis and Nola, 11. 
r6%. 


Pisae and Luna, ii. 162. 


Sparta and Messene, ii. 
162 seq. 


(3) administrative : 


in Rome, il. 152 seg. Oropus and Roman pudb- 


: : . licani, ii. 165. 
attitude towards international 5 


arbitration, il. 152. Pergamum and Roman 


Dict veo 
kinds of Roman arbitrations, | awe ici die 
VEY Ui 


examples :— 


Areopagus, i. 160. 
Armistice (see Truce). 
Asseclae, i. 328. 


I) international : : ates 
(1) Assertor libertatis, 1. 240 (note). 


Antiochus and Eumenes, ity) ) 
ii. 154 Associations and _ confederations, 


Athens and Delos, ii. 157. 7 36, 37 (see Confederations). 
. | Asyla, i. 349. 
Cnossus and Gortyna, ii. a 
156. Asylia (see acviia). 
Delphi, Amphissa, etc., Asylum, right of, 1. 347 seg. 3 ii. 
Lis Be A 271 seg. 


Hierapytna and Itanos, amongst oriental peoples, i. 348. 


il. 158. divine law and expiation of 
Melitaea and Narthacius, offences against, 1. 352. 

i, Les. infringements of, denounced by 
Sparta and  Achaean States, 1. 352. 


league, ii. 155. in Greek temples, i. 349. 
Sparta and Megalopolis, in Rome, i. 354 seg. 
ne 157 practices during war, i. 353. 
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Asylum, 
suppliants inviolable, i. 134, 3513 
ils 27z. 
Australian tribes, heralds amongst, 
I. 303. 
Autonomous States and sovereignty, 
1,32). 


Balance of power, 
in the east, ii. IOI. 
in Greece, ll. 102 seg. 


combinations to preserve, il. 
108 seq. 


Demosthenes on, 11. 105 seg. 
in Italy, 11. 110 seg. 
Polybius on, il. 112 seg. 
Roman intervention in Greece 
against Macedon, ii. 113. 
Barbarians, i. 30, 31, 127 ; ii. 196. 
and aliens, i. 40, 41. 
position of, i. 230 seg. 
Belligerents’ armed forces, passage 


of, il. 79. 


Bellum iustum, ii. 179, 180 (note). 


(see Lustum). 
Blockade, ii. 383. 
Bona fides, i. 68, 118 (see Fides). 
and aeguitas, 1. 119. 
and fas, i. 88. 
and promises of prisoners of war» 
il. 265. 
Bona vacantia, i. 291. 
Booty, il. 237 5€9., 244 seg. 
‘ Bundesstaat,’ il. 27. 
Burial of dead, in war, il. 275 seg. 


Caduceatores, 1. 306. 

Capitis deminutio minor, 1. 233. 
Capitulation in war, iil. 240, 255. 
Captivus, il. 251. 

Capture, maritime, ii. 70 (see War). 
Caracalla’s constitution, i. 256, 281. 
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Caudine peace, sponsio and deditzo, 
1.370. 

Cautio damni infecti, i. 238. 

China, ancient, embassies in, i. 303. 

Chirographa, 1. 237, 290. 

“Chosen race,’ idea of, and law of 

nations, i. 61. 

Citizenship (see Naturalization). 
and domicile, in Greece, i. 192. 
and nationality of origin, i. 249 

5€9. 
and religion, i. 123. 
double, i. 141, 144, 182, 246. 
Roman, how lost, i. 211. 

City-state system in Greece, 1. 27 

5EGs 

Ci925, ATO: 

Cives sine suffragio, 1. 164. 

Civic rights interchanged, 1. 141. 

Civis Romanus, i. 94. 

Civitas and ius Quiritium, 1. 257. 
Cerin, 1.1235. 
cum suffragio, 1. 254. 

Kentium, \. 31, 117, 142. 
Romana, \. 210, 211. 
sine suffragio, 1. 265. 

Civitates, i, 110, 245. 
foederatae, 1. 272. 
liberae, i. 272. 

Clarigatio, 1. 1163; 1. 

329- 

Clernchi, 4.17.65 11.007, 

Cliens, 1. 160, 223. 

Chientela, 1. 217, 225. 
and hospitium, 1. 223. 

Coemptio, i. 241. 

Cognitio extraordinaria, i. 367. 

Collegia amplissima, il. 321. 


182, 260) 


Collegium fetialium, ii. 321. 
Coloniae, 1. 380. 
civium Romanorum, \\. 125. 
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Coloniae, 
Italic iuris, ii. 126. 
Latinae, \\. 125. 

Colonies, 
and international law, il. 114. 
formalities in establishing them, 

Whe UE y/c 

kinds of Greek colonies, 11. 117. 
kinds of Roman colonies, 11. 124 


5€4. 

Latin colonies, i. 242 s¢q.3 ll. 
125. 

reasons for colonization, il. 
116. 


relationship to their mother- 


country, li. 114 seg. 

rights and obligations, il, 118 
Seq. 

Comites, 1. 328. 

Comites legatorum, i. 334. 

Comitia centuriata, to confirm pro- 
posed war, 11. 338. 

Comitas gentium, 1. 117, 229. 

Commercial actions, settlement of, 
i. 139 (see Treaties). 


‘cases in Greece, 1. 
Treaties). 


contracts, ii. 75 (see Treaties). 


201 (see 


courts, and maritime contracts, 
15/370: 
treaties, ii. 71 (see Treaties). 
Commercium, i. 114, 234, 2403 ll. 
45, 46 (see Lus commercit). 
and /egis actiones, 1. 239. 


Compromise clauses in treaties (see 
Arbitration). 


Condictio, 11. 85, 200. 

Confarreatio, 1. 241. 

Confederations and alliances, ii. 1 
seq. (see Treaties). 


amongst eastern peoples, etc., 
liek: 
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Confederations and alliances, 


in Greece. 
Achaean league, ii. 26 seg. 
Aetolian league, ii. 28. 
amphictyonies, li. 3 5¢9. 
Athenian league (first), il. 13 


Seq. 

Athenian league (second), 1i- 
19 s¢q. 

Delphic amphictyony, il. § 
seq. 

early confederations, il. 2. 


non-religious confederations, 
li, TI seg. 
offence against an ally, ground 
for war, 11. 185. 
Peloponnesian confederacy, 
il. 24 S€q. 
repudiation of alliance, ground 
for war, lu. 183 seq. 
rights and duties of confede- 
rates, ii. 28 seg., 82. 
in Rome, ll. 33 5¢9. 
kinds of faedera, il. 47 5€9. 
position of populi foederatt, ii- 
51 seg. 
rights and duties of Roman 
confederates, ii. 36 seg. 
Roman foreign relationships, 
ii. 46. 
Roman hegemony and sove- 
reignty, ll. 43. 

Conflicts of laws, i. 284, 285 (see 
Peregrin law). 

Connubium, i. 114, 233, 240, 241, 
2863 ii. 45, 46 (see Lus con- 
nubit). 

Consertio manuum, \\. 320. 

Consular system, elements of, in 
Greece, i. 147 seg. (see Proxe- 
nia, and Proxenot). 

Contraband, ii. 313. 


Contubernium, 1. 254. 
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Conventions, as to conflicts of laws, 
1. 140 (see Treaties and Pere- 
grin law). 

to secure rights of foreigners, 
i. 139 (see Treaties and Pere- 
grin law). 

Cooptatio, in the college of fetials, 
ll. 322. 

Cosmopolitanism and peace, ii. 
172. 

Curatela, i. 236, 287. 


Damnatio ad bestias, i. 358. 

Dediticia libertas, ii. 257. 

Dediticii, i. 214, 280, 292. 
position of, i. 2323 ii. 256. 

Dediticii liberti, i. 263. 

Deditio; 1. U4, way 282," 347, 


iG 5 als as 256 2be. (see 
Extradition). 


and noxae datio, i. 362 (see Noxae 

datio). 

Delphic amphictyony, ii. 5 seg. 

Denuntiatio belli, ii. 201. 

Deportatio in insulam, i. 358. 

Deserters during truce, ii. 283. 

Dharma, i. 87. 

Diocletian’s rescript, i. 279, 293. 

Diploma, ii. 275. 

Diplomacy, proxenoi in, i. 153 s¢9. 
(see Ambassadors). 


Diplomatic methods of Rome, i. 
100. 


Domicile, 

in Greece, 

domicile and citizenship, i. 
192. 

in Rome, 
absence of, 1. 248. 
acquisition of, 1. 246. 
and law of origin, i. 278 seg. 
plurality of domiciles, i. 247. 
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Domicilium, i. 72. 
and origo, i. 245, 278 seg. 
matrimonii, 1. 24.7. 
Dominica potestas,i. 236. 
Dominium ex iure Quiritium, i. 234, 
264, 289. 


Embargo, ii. 380. 
Emphyteusis, 1. 237. 
Emptio, i. 75, 95. 
Enemy (see Hostis, and War). 
pursuit of, on field of battle, ii. 
242. 
treatment of (see War). 
Espionage, 1. 316 3 1. 299 seg. 
Exclusiveness, religious, i. 124. 
theory and practice, i. 32, 34. 
Expediency, doctrine of (see State 
interest). 
Exports, prohibition of certain, ii. 
378. 
Externi, 1. 272. 
Extradition, i. 358 seg. (see Deditio). 
in ancient China, i. 359. 
in ancient Egypt, i. 359. 
in Greece, 


cases in which demanded, i. 
360. 


certain doubts as to its legiti- 
macy, 1. 359. 

fugitive homicides and slaves, 
Lj Sb 

in Rome, 

cases involving deditio, i. 367 
5Cq. 

nature of the deditio, 1. 362 
Seq. 

procedure in extradition, i. 
364 seq. 


Exuviae, 1. 244. 


Factum, i. 159. 
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Faith, breach of, condemned, i. Fides, and fredus, i. 120, 3913 i. 


232 (see Bona fides, and Fides). 
Fas, i. 87. 
and bona fides, i. 88. 
and ius, contrast, 1. 88. 
armorum, \. 97. 
jus, and Jex, ii. 326. 
Federal institutions (see Confeder- 
ations). 
Fetiales, i. 306. 
Fetials, 
conclusion of treaties, 1. 418 seq. 
decline of old procedure, 11. 345 
Seq. 
definition of fetials, and the 
name, ii. 316. 
foundation of the college of, il. 
318. 
ius fetiale and ius sacrum, il. 319. 
matters included in the ius 
fetiale, il. 315. 
organization of the college of, 
tee 32 
pater patratus, il. 323- 
privileges, powers, and functions 
of, 11. 324 Seg. 
procedure of, il. 329 seg. 
similar institutions in other 
countries, il. 320. 
surrender of offenders, i. 364 
(see Extradition). 
when fetial preliminaries could 
be dispensed with, i1. 344. 
whether the fetials were a mere 
cover, il. 343 5¢q. 
Fideicommissa, 1. 237, 300. 
Fideiussio, 1. 237. 
Fidepromissio, 1. 237, 292. 
Fides, as basis of international re- 
lationships, i. 1173 ll. 232 
(see Bona fides). 
and fetials, 11. 317, 327- 


33, 317- 
‘and lupiter Fidius, i. 120, 389. 
force and applications of, 1. 393. 
gracca, i. 68. 
publica, i. 81 3 11. 274. 
punica, i. 68, 121 3 11. 207. 
Fiji Islands, heralds in, i. 303. 


| ‘ Foderativstaat,’ i. 27. 


Foederati populi, ii. 51, 161. 
Foedus, i. 111, 114, 3803 ii. 46 
(see Treaties). 
aequum, i. 112 3 li. 43, 46, 48 seg. 
and fides, i. 120, 3913 il. 33, 
257: 
and fetials, i. 3903 U1. 327. 
and indutiae, 11. 290. 
and isopolity, i. 377- 
and sponsio, 11. 294. 
Cassianum, i. 2293 i. 33 (see 
Treaties). 
definition of, i. 391. 
ferire, icere, percutere, 1. 395. 
iniquum, il. 43, 46, 50 seg. 
kinds of foedera, ii. 46. 
minus aequum, ii. 46, 48 seg. 
Foreigners (see Aliens). 
Forum contractus, i. 139 3 11. 71. 
loci actus, i. 85. 
fli, te EO. 
Freedmen in Greece, i. 176. 
Free trade, in treaty, il. 63. 
Fugitive homicides, i. 361. 
slaves, 1. 361 5 11. 80. 
Furca, 1. 358. 


Gentes, 1. 73- 
Gentiles, 1. Qt. 
Graves inviolable in war, 11. 250. 


Heliasts, and conclusion of treaties, 


1. 198. 


392 


Hellenic circle, i. 30. 
Helots, i. 178. 
Heralds, i. 306. 
amongst Australian tribes, i. 303. 
in early Greek treaties, i. 385. 
Haspes, i. 200,(22%, 223. aor: 
Hospitality, hereditary ties of, i. 
148 (see Hospitium). 
in Greece, i. 128. 
sacred bond of, i. 131. 
Hospites, i. 226 (note). 
publici, 1. 222 (note). 
Hospititum, 1. 217, 320, 321. 
and amicitia, 1. 222. 
and clientela, i. 223. 
privatum, i. 117, 218. 


publicum, i. 107, 117, 221, 318, 
380. 


and conventions, i. 226 seq. 
incidents of, i. 225. 
Hostages, 1. 398 seg.; ii. 60, 69, 80. 
escape, i. 4.06. 


in truce or sponsio, 1. 404; li. 295. 


number required, i. 400. 
return, 1. 403. 
time of delivery, 1. 403. 
treatment, 1. 405. 
when and why given, i. 399. 
who chosen, i. 401. 
OSA. n2 30s al. 37h. 
and peregrinus, i, 228. 
meaning of, 1. 215; ii. 166. 
Hypotheca, 1. 237. 


Taus, i. 85. 

Imperium, i. 101 3 li. 235. 

Impius, i. 88. 

Imprecation, in 
Council, ii. 7. 


Amphictyonic 


in conclusion of treaties, i, 386, 


394- 
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Incolae, i. 177, 245. 
India, embassies in ancient, 1. 303. 
Indictio, ii. 180, 193, 330. 
Indutiae, i. 111, 113, 376, 380; ii. 
182, 287 seg. (see Truces). 
and foedus, ii. 290. 
Infamia, i. 219. 
Ingenuitas, 11. 267. 
Inquilinus, i. 158, 213. 
Intercourse, freedom of, i. 208. 
in time of war, ii. 380. 
‘Intermunicipal’ law, i. 31. 
and international law, i. 62. 


International arbitration (see Arbi- 
tration). 


International juridical conscious- 
ness, 1. 116 seq. 
International law, 
and ‘universal’ law, 1. 62. 
denial of, i. 46 seg. 
elements of ancient, 1. 60. 
existence of, in Greece and 
Rome, i. 50 seg. 
of the Greeks, subject-matter of, 
1. 63 seq. 
of Rome, its progressive character, 
i. 106. 
private, elements of, in Greece, 
1, 192 seq. 
in Rome, i. 265 seg., 274 


seg. (see also Aliens, 
Peregrin law, Praetor 
peregrinus, and _ other 


kindred subjects). 
Interpellatio, i. 116 ; li. 182, 200. 
Invocation of the gods, ii. 332 
(see Vows and incantations). 
Tos, i. 85. 
Isopolity, i. 141, 22g. 
and political rights, i. 141. 
decrees of, and conventions, i. 
143. 
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Isopolity, 
grants of, influence, i. 142. 
treaties establishing, i. 142, 206. 
Isoteleia, grant of, i. 174. 
how conferred, i. 175. 
Isoteles (tooreXets), i. 146. 
limited number of, i. 174. 
position of, 1. 173 seg. 
relation to metoecs and proxendi, 


i. 174 (see Metoecs, and 
Proxenot). 


Ludicia legitima, 1. 240. 
Ludicium recuperatorium, 1. 364 3 ll. 
83 (see Recuperators). 
Aus, 1: 85; 86. 
and fas, i. 88, 108. 
and ex, ii. 326. 
aedilicium, 1. 91. 
BEM OS's) i, 231. 
et pacis, 1. 75, 94, 96. 
bellicum, i. 94, 97. 
and ius fetiale, i. 98. 
civile, i. 69, 233. 
QOuiritium, i. 94 (see Lus Quiri- 
tium). 
Romanorum, i. 96. 
commercii, 1. 208, 234, 242, 243 
(see Commercium). 
commune, 1. 81. 
connubii, 1. 141, 233, 285 (see 
Connubium). 
dediticiorum, i. 232. 
PRU DET a 2G. 
JOG 1.) 725) 945. G05 TOO.s) 11. 


315 s€9., 336, 344, 345 
(see Fetials). 


and ius gentium, 1. 96 seq., 98, 
99- 
gentilicium, 1. 91. 
gentilitatis, 1. Qt. 
gentium, i. 69, 70, 231, 337- 
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lus gentium, 
and ius civile, Cicero on, i. 78. 
and zus naturale, distinction, 
1. QO seg. 
and peregrin law, i. 277. 
and peregrin praetor, 1. 271. 
and peregrins, i. 235 s¢9. 
as private international law, 
1. 95. 
ius fetiale, and ius bellicum, 
1. O4. 
ius naturale, and ius naturae, 
i. 78 seq. 
origin and meanings of, i. 
70 S€q., OI. 
twofold character of, 1. 94 seg. 
honorarium, i. 69, 91, 117. 
honorum, 1. 177, 233. 
ttalicum, i. 2343 11. 126. 
Waitt. Ve 2A2 273 
latinitatis, 1. 233, 242. 
legationis, 1. 117, 119. 
legatorum, 1. 98, 222. 
moribus constitutum, i. 88. 


naiurale, 1. 83, 84 (see Lex 
naturae). 


and ius civile, conflicts, i. 82. 
and ius gentium, post-mediaeval 
writers on, i. 89, 90. 
next mancipiique, i. 229. 
6riginis, 1.72; 200,/ 204, 246, 
281, 2863 ii. 62. 
and lex loci, 1. 292, 296. 
peregrinorum, 1. 290 (see Peregrin 
law). 
postliminii, 1. 111, 1133 ii. 266 
(see Postliminium). 
practorium, 1. 91, 235. 
privatum, 1. 69. 
provocationis, i. 265. 
Quiritium, i. 210, 211. 
and civifas, i. 257. 
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Lus respondendi, i. 82. 
revocandi domum, 1. 339. 
sacrum, 1. 703 ll. 229, 319. 
sanguinis, 1. 192, 249. 
soli, 1. 249. 
strictum, 1. 82; i. 85. 
suffragii, i. 233,241, 2643 11. 46. 
talionis, il. 217. 

condemned in war, 11. 248. 

Lusiurandum and promissum, i. 330. 

Lustae nuptiae, i. 233, 241, 250, 264. 

Lusti hostes, 1. 375. 

Tustum, i. 1163 ii. 180, 327. 
bellum, i1. 179, 180 (note). 
legitimum, pium, i1. 180. 
matrimonium, 1. 250. 


Juridical basis of rules between 
nations, i. 114. 
consciousness, 1. 110, 116 seq. 


Justice and self-interest in foreign 
relationships, li. 94, 96 (see 
State interest). 

natural and conventional, i. 54. 


«Kriegsmanier,’ 11. 218. 
‘Kriegsrason,’ il. 218. 


Latini coloniarii, i. 
257: 
iuniani, i. 244, 253, 257, 259. 
veteres, 1. 240 S€G9.y 252. 
Latinitas, latium, i. 256. 


2A? S69.5 253, 


Latins and citizenship, i. 257 seq. 

Lautia, 1. 225, 345,318. 

Law, and religion, 1. 43 seg. 
conflict between moral and posi- 

Hive, 1.55. 

general or common, i. 57. 
Greek conception of, 1. 43 seq. 
juristic genius of Rome, 1. 67 seg. 
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Law, 
moral and divine, i. 56. 
natural, 1. 57 (see Jus naturale). 
of nations (see International law, 
Tus gentium). 
of origin (see lus originis). 
relation between natural and 
positive, 1. 57. 
‘universal’ and_ international, 
12/5 3= 
and particular, 1. 53. 
written and unwritten, i. 54, 58. 
‘Laws of the Greeks,’ 1. 52. 
and ‘laws of all men,’ 1. 59. 
League, Amphictyonic, i. 36 (see 
Amphictyonies, etc.). 
Leagues, (see Confederations). 
Legati, i. 326, 346. 
Augusti, 1. 307. 
legionum, i. 308. 
municipiorum, 1. 308. 
Legatio, 1. 307. 
libera, i. 308. 
vottva, 1. 308. 
Legatus, i. 304, 306 (see Legati). © 
and orator, 1. 305. 
Legitimum, iustum, and pium, il. 180. 
Lex, i. 86, (see Fas, Las, etc.): 
Acilia repetundarum, i. 263. 
Aelia Sentia, i. 232, 236, 244, 
263,250, 200.91 na. 
Agquilia, i. 300, 362. 
deditionis, i1. 256. 
de repetundis, i. 346. 
Didia, i. 299. 
domicilii, i. 200, 209, 246, 286. 
Fannia, 1. 299. 
Gabinia, i. 340. 
Iulia, i. 255, 260, 285 5 11.2675 
Iunia Norbana, i. 244, 259, 292. 
loci and ius originis, 1. 292. 
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Lex loci contractus, i. 200, 201, 207, 
209, 2293 ll. 34, 63. 
Minicia, 1. 252, 253, 300. 
naturae, i. 83, 84, 92 (note). 
Papia Poppaea, ii. 267. 
Paptria Plautia, \. 255. 
peregrinorum, i. 235, 277 (see 
Peregrin law). 
Porcia, i. 265. 
provinciae, i. 272. 
Sempronia, 1. 265, 299. 
Servilia, 1. 263. 
Visellia, i. 259. 
Libertas, i. 76. 
Libertini, i. 177 3 ii. 256. 
Libertus, i. 177. 
Litis contestatio, 11. 149. 
Locatio, 1. 75. 
“Locus regit actum,’ i. 288, 296. 


Magister fetialium, \1. 323. 
Maiestas, ii. 51. 
Mala fides, i. 115, 117. 
Mianava Dharmasétras, i. 303. 
Mancipatio, i. 234. 
Mandata libera, i. 324. 
Manubiae, ii. 244. 
Manus, i. 234, 241. 
Manus iniectio, i. 200, 364. 
Maritime capture, 11. 70. 
enemy merchant vessels cap- 
tured, 11. 381. 
contracts and commercial courts, 
il. 378. 
navigation, laws and customs as 
£0; i11:.367, 
prohibition of tolls, 11, 380. 
rights of neutrals at sea, i. 382. 
treatment of the shipwrecked, 
it. 37.6. 
sovereignty, li. 376. 
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Matrimonium non iustum, \. 236. 
‘Maxima deminutio capitis, 1. 267. 
Metoecs (legal position of aliens 
domiciled in Athens), i. 146 ; 
157 seq. 
annual tax to pay, i. 167. 
compulsory military service, i. 
168. 


could not bring public actions, 


i, LOO: 


could own slaves and emancipate 
them, i. 166. 

definition, i. 159, 178. 

different systems in the Greek 
States, 1. 159. 

disabilities, i. 167. 

excluded from certain public 
offices, 1. 166. 

exceptions in their favour, i. 166. 

exemption from necessary for- 
malities by treaties, i. 161. 


if exiled, property confiscated, 1. 
166. 


importance of the system, 1. 157. 

influence of, on Athenian com- 
IMerce, 1. L5G, 

jurisdiction as to, 1. 171. 

liability for fraudulent entry on 
register, 1. 162. 

limitation of period of settle- 
ment, i. 161. 

meaning of, 1. 158. 

names enrolled on special regis- 
ters, i. 162. 

no right of intermarriage, i. 165. 

no right of pasturage on the 
commons, i. 166, 


no right to hold real property, 
i. 166. 


patron necessary ( prostates),i1.162. 

duties of metoecs towards their 
patron, i. 164, 165. 

relationships between metoecs 
and patron, 1. 163. 
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Metoecs, 


whether patron intervened in 
their private affairs, i. 164. 
position of, controversial subject, 
57. 
position in the navy, 1. 169. 
practice of their religion, 1. 169. 


relation to inferior classes of 
Athenian population, 1. 176, 
inka 

relation to Roman Adertini,i.177. 

relation to the State, 1. 177. 

rewards and privileges granted 
to, 12,172: 

rights and duties of, i. 157 seg. 

rights withheld from, i. 165. 

special charges imposed on, 1. 
167. 

under protection when abroad, 
1. 172, 

whether special authorization 
necessary, i. 160, 161. 


whether humiliating duties im- 
posed on, i. 170. 
Mos, i. 87, 89. 
boni mores and €Oos, i. 88. 
Mos belli, i. 97. 
Mos latronum, 1. 116. 
Munera, in case of foreign embassies, 
1 U5. 
in hospitium publicum, i. 226. 
Municeps, i. 226 (note), 245, 270. 
Municipia, i. 243, 245, 254, 281, 
380. 
sine suffragio, 1. 255. 
Mutuum, i. 75, 95- 


Nationality of origin, 1. 249 seg. 
(see Ius originis, Peregrin law). 

Natura, 1. 80. 

Naturae ratio, 1. 80. 

Naturalis ratio, 1. 80, 83, 96. 
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Natural law (see Jus naturale, Lex 
naturae). 


‘Nature’ and ‘reason,’ i. 79. 
Naturalization, 
in Athens, 1. 180 seq. 
abuses of, 1. 185. 
conditions of, 1. 183. 
deposit of decrees relating to, 
1. 190. 7 
difficult in earlier times, 1. 180. 
double citizenship, i. 182. 
effects of, 1. 190 seg. 
en masse, i. 187. 
formal procedure, 1. 188 seg. 
refusal of citizenship, 1. 183. 
relaxations of earlier strin- 
gency, i. 181. 
in Megara, i. 182. 
in Rome, i. 254 seg. 
allies and citizenship, 1. 2 55. 


Caracalla’s constitution, 1.256, 
281. 


conquered nations, 1. 254. 

effects of, 1. 264 5¢q. 

frequent grants in later period, 
Lena 

Latins and citizenship, 1. 259 
seq. 

Latin peregrins and citizen- 
ship, i. 260. 

municipia, 1. 254. 

ordinary peregrins and citizen- 
ship, 1. 260. 

in Sparta, i. 181. 
Nautodicae (see vavTodixat). 


Necessity, doctrine of, in inter- 
national relationships, 11. 95 
(see State interest). 


Neutrality, ii. 303 seg. 
and religious truces, ll. 303. 
breach of, ground for war, i. 


186. 
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Neutrality, contraband, ii, 313. 
examples of recognition of, il. 
305. 
of ambassadors, 1. 341. 
passage of armed forces through 
neutral territory, 11. 58, 308 
Seq. 
principles insisted on, ii. 306 seg. 
rights of neutrals at sea, ii. 382. 
Roman views as to, ll. 311 seg. 
terms used to express, il. 304. 
Neutralization of places, i. 3543 
ll. 301 59. 
Nomen latinum, i. 241. 
Nomina transcriptitia, 1. 235. 
Novatio, 1. 237. 
Noxae datio, i. 117. 
and international deditio, i. 362, 
BOOUs M1. 32 9. 
Noxae deditio, purgation by, il. 334. 
Nuncius, 1. 304. 
Nuntii, 1. 308. 


Oath, force of, 1. 118 seq. 
‘in treaties, i. 388 seg., 406; il. 
56, 59. 

of Amphictyonic Council, 11. 7. 
Occupatio, \. 236. 
Occupatio bellica, ii. 243 seg. 
Officia, moral obligations, i. 88. 
Oracles, influence of, ii. 219. 
Orator and Jegatus, 1. 305, 327, 328. 
Oratores, 1. 365 ; i. 88. 
Orbis Romanus, 11. 243. 
Origo, 1. 72 (see lus originis). 

and domicilium, i. 245, 278. 


Panaetolium, ii. 28, 

‘Partus ventrem sequitur,’ i. 252. 
Passports, granting of, i. 132, 136. 
Pater patratus, 1.372 511, 32 3.930: 
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Patria potestas, i. 234, 287. 
Patriotism and cosmopolitanism, 1. 
105. 
Patronage, Roman, of entire peo- 
ples, 1. 224: 
Patronus, 1. 160, 224. 
Pauperies, i. 362. 
Pax, i. 376, 380. 
Peace, advocacy of, 11. 173 s¢9. 
general pacific tendency, il. 171. 
growth of cosmopolitanism, 1. 
Ws: 

pacific movement in Greece, ii. 
U7. 

protests against war, ll. 173. 

Peace of Westphalia, i. 304. 

Perduellis, i. 215. 

Perduellio, i. 224. 

Peregrina, \. 241. 

Peregrin law, 1. 73 (see Peregrins). 
and conflicts of laws, 1. 285 seg. 
and ius gentium, 1. 277. 
and personal law, i. 280. 
and Roman law, 1. 273 seg. 

how conflicts obviated, 1. 275. 
different systems, 1. 272. 
doctrine of public order, 1. 

299. 
few cases of conflicts, i. 300. 
force of local customs, i. 297. 
‘locus regit actum,’ i. 296. 
territorial sovereignty of the law, 

20/5. 

Peregrins (see Peregrin law, Aliens). 
and citizenship, i. 260. 
and ius gentium, 1. 235 seq. 
Latin, 1. 240 seq. 
on provincial territory, i. 237. 
ordinary, 1. 233 seg. 
peregrin praetor (see Praetor 

peregrinus). 
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Peregrins, 
peregrinus,i. 158, 2303 il. 257. 
and hostis, i. 228. 
meaning of, i. 214. 
position of, i. 233 s¢9. 
Peregrinum edictum, i. 76. 
Perioeci, i. 178. 
Personal law and territorial law, 
1. 200, 280. 
Piacularis hostia, i. 88. 
Pignoris capio, ii. 200, 364. 
Piracy, ii. 65, 370 s€9. 
Pirates, recapture from, ll. 375. 
Poisoned weapons in war, ll. 209. 
Polemarch, and 
LOT. 


functions of, 1. 174, 202. 


xenodikai, 1. 


jurisdiction as to foreigners, 1. 
163, 195. 
Policy, Greek and Roman, i. 30. 
Greek external, 1. 39. 
Roman, and imperial expansion, 
1. 96. 
at different epochs, 1. 103 


Seq. 
general character, i. 100 

5€9. 
Political equilibrium, 1. 63 (see 


Balance of power). 
Populi foederati, i. 51. 
liberi, 11. 50. 
Postliminium, i. 373, 379; ii. 266 
Seq. 
Praecones, i. 306 (see Heralds). 
Praeda, ii. 244 (see Booty). 
Praefecti, ii. 50. 
Praefecti iure dicundo, i. 270. 
Praefectus urbi, i. 27%. 
Praescriptio longi temporis, 1. 237. 
Praesides provinciae, 1. 307. 
Praetor inter peregrinos, 1. 73. 
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Praetor peregrinus, 1. 76, 234. 
and Greek foreign courts, 1. 196 
(note). 
and Greek xenodikai, i. 267. 
and ius gentium, 1. 271. 
decline of, i. 271. 
duties, i. 269. 
his title, i. 267. 
origin, i. 268. 
position of, 1. 268. 
proceedings before, i. 270. 
relation to urban praetor, 1. 270. 
Praetor urbanus, i. 76, 270. 
Princeps legationis, i. 306. 
Prisoners of war, ii. 68, 69, 238, 
251 se¢., 257 Seg. 
fugitive, 11. 80. 
Privateering, li. 371. 
Private international law (see Inter- 
national law). 
Prize court, rudiments of, 11. 381. 
Procuratores, il. 50. 
Procuratory, i. 239. 
Promises of prisoners of war, il. 
205. 
Promissum and iusiurandum, \. 330. 
Pronuntiatio, 1. 240. 
Provinciae, 1. 380. 
Provinciales, i. 230. 
Proxenia, 1. 130, 147. 
and public hospitality, 1. 148. 
in different parts of Greece, 
1. 154. 
Proxenci, i. 146, 147 3 il. 60. 
appointment of, 1. 150. 


difference between them and 
modern consuls, 1. 149. 


importance in international re- 
lationships, i. 156. 

international position, i. 152 5ég. 

notable examples of, i. 150. 
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Proxenoi, part played in diplomacy, 

i. 153, 324. 

privileges of, i. I51, 154 seg., 
163. 

protection of foreign interests 
and foreign subjects, i. 152 ; 
li. 260. 

special instructions of, 1. 153. 

their fidelity, i. 149. 

whether received payment, i. 
EGE. 


Quaestio extraordinaria, 1. 346. 
Quasi peculium, i. 244. 


Ransom of prisoners of war, i. 
259 seg. 
Ratio, i. 79, 87, 116 (see Naturalis 
ratio). 
Ratio loci, i. 200. 
Ratum, 1. 79, 87. 
‘Reason’ and ‘nature,’ i. 79. 
“Rechtsvertrag,’ i. 204. 
Reciprocity, principle of, in inter- 
national relationships, i. 110. 
Records of ancient practices, i. 64. 
Recuperatio, 1. 94, 114, 229, 238, 
240 ; i1. 83 (see Recuperators). 
Recuperatorium iudicium, i. 364; i. 
329. 
Recuperators, court of, in Rome, 
If 4> Syl il 02 seg. 
analogy with fetials, ii. 87. 
application of equity, i. 85. 
constitution of the court, ii. 84. 
definition, ii. 84. 
Sorum contractus, ii. 86. 
jurisdiction of, i. 86. 
origin, il. 84. 
Reges imservientes, il. 52. 
Regula iuris, i. 114. 
Religio, i. 374.3 ii. 334. 
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Religion and law, i. 43 seg.3 ll. 
229. 

Religious functionaries, protected 
in war, il. 269. 

Renuntiatio, in ties of hospitality, 
1.219. 

Repetitio rerum, i. 116; ii. 87, 182, 
193, 200, 329, 333- 

examples of, il. 331. 

Reprisal, in Greece, 1. 14.0 ; ll. 353 

seq. (see Androlepsia). 

authorization usually necessary, 
Tile 3/553 

special immunity from, li. 362 
5€4. 

specific regulation by treaties, 11. 
79, 357 4€9- 

in Italy, ii. 364 seg. 

Res nullius, i. 231 3 il. 243. 

Res religiosa, 11. 231. 

Res repetere and res recuperare, 11. 87. 

Retaliation, law of, il. 217, 248 seg. 

Rhodians, laws of the, il. 379. 

Rita, 1. 79, 87. 

Ritus, i. 79, 87. 

Roman law, influence of religion 
on, 1. 68 (see Religion and 
Law). 

juristic genius of Rome, i. 67 
seq. 

Roman practices, juridical basis, 1. 
107 seg. (see International 
Law). 

Roman relationships with alien 
States, how governed, 1. 96 
(see Policy, State interest, etc.). 


Sacramentum, 1. 2703 ll, 85, 200, 
320. 

Sacra privata, i. 224. 

Sacratio capitis, 1. 224. 

Sacred monuments inviolable in 
war, ll, 250. 
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Sacred places, desecration of, ground | Sponsio, 


for war, il. Igo. 
Sacrilegium, i. 358; ii. 273. 
Safe-conducts, ii, 274, 281, 283, 
355- 
Sanctuary, right of (see Asylum). 
“Schutzverwandte,’ as a term for 
metoecs, i. 158. 
Sea, attitude towards the, ii. 368 
5€q. 
freedom of the, ii. 377. 
Seals, public, in treaties, i. 397. 
Search, right of, ii. 63. 
Senatusconsultum Claudianum, i. 254, 
300. 
Sepulchres inviolable in war, ii. 
250. 
Servus, li, 251, 254. 
Shipwrecked, treatment of the, ii. 
376. 
Signa, i. 397. 
Single combats in Homeric Greece, 
ll. 209. 
Slaves in Greece, 1. 176. 
Societas, 1. 380. 
Societas gentium, i. 117. 
$401,1..227,\250 5 i 1OT, 
Solutio, 1. 238. 
Sovereignty, and autonomousStates, 
Ieg2. 
and international law, i. 110, 
TET 5 i. FOO. 
and money-coining power,i. 111. 
maritime, li. 376. 
Spartan population, classes of, i. 178. 
Speculatores, i. 316. 
Spies (see Espionage). 
Spolia, ii. 244. 
Sponsio, i. 111, 113, 114, 369 5¢€9., 
380, 4133 il. 293 seg. 
and oovéat, i. 377. 


hostages in, 1. 4043 11. 295. 
Numantina, \. 372. 
‘Staatenbund,’ ii. 27. 
State, link between family and, 


a 738 
State interest, i. 42, 1013 11.90 
SEQ. 
doctrine of necessity, il. 95, 215, 
218. 


foreign policy, il. go (see Policy). 

justice and expediency, il. gI 
5€9., 96 seq. 

justice and interest, 11. 94. 

justice and necessity, il. 98 seq. 

Polybius on, i. 100. 

principle of utility in Rome, 
ll, 100 Seg. 

self-interest as criterion, ll. 94. 

Spartan views, 11. 98. 

State and individual, 11. 91. 


States, sovereign, and international 
law (see Sovereignty). 


Strategoi, 1. 1753 il. 150. 

Sui heredes, 1. 244. 

Superficies, 1. 237. 

Suppliants (see Asylum). 

Symbola, i. 198 (see c¥p Boda, etc.). 
Sympolity, i. 144. (see cvpzroActeia). 
Syngraphae, \. 237, 290. 


Taxiarchi, 1. 175. 

Temples inviolable 
246 seq. 

Territorial law and personal law, 
1.) 200. 

Territorial rights, peaceful passage 
of troops, il. 190. 

violation of, ground for war, 

il. 189. 

Territorial sovereignty of the law, 


1. 295, 


in ‘wal, ik 
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Tessera hospitalis (hospitalitatis), i. | Treaties 


147, 198 (note), 218, 322. 

Testamenti factio, i. 234. 

Themis, i. 87 (see Oéuis). 

Theoroi, ii. 7 (see Oewpds). 

Thesmothetae, i. 189, 198, 202 ; il. 
379 (see Oeopobera). 

Titulus necessitatis, ii. 218. 

Towns taken by storm, treatment 
of 1. 230)\25 2: 

voluntarily surrendered, 11. 240 
5€9.. 255. 

Traditio, i. 77, 236. 
Treaties (see Confederations). 

binding force of, i. 380. 

breach of, ground for war, ii. 182. 

compromise clauses in, 1. 410. 

concluded with organized States, 
le 39S: 

early Greek ceremonial, i. 385. 

early Italic ceremonial, i. 390. 

examples of (see infra). 

Joedus, fetials, and fides, i. 391. 

force of fides and riotis, i. 393. 

force of the oath, i. 388 seg. 

formalities in later Greek treaties, 
1. 413 5¢9. 

formalities in later Roman 
treaties, 1. 394 5¢9., 415 seg. 

functionaries and procedure, i. 
383. 

hostages to secure performance 
of, 1. 398 seg. 

kinds of Greek treaties, i. 375 seg. 

kinds of Roman treaties, i. 380. 

later development of, in Greece, 
13G0: 

‘law-treaties,’ 1. 198 seg. 
examples of, 1. 203 5¢q.3 il. 77. 
relating to commercial dis- 

putes, 1. 201 ; il. 70, 71, 72. 

letter and intention, i. 407. 

Il. Z'€ 


negotiations in public, i. 397. 
promise and religious formula, 
1, 406. 
record of, i. 398. 
repudiation of, when justifiable, 
i. 408 (cf. il. 30 5e9.). 
ritual amongst nations of anti- 
quity in general, i. 387. 
Roman attitude towards, i. 411. 
seals, use of, i. 397. 
secret, 1. 397. 
signatures of delegates, i. 397. 
sponsto and o7ovdai, i. 392. 
subject-matter of, i. 381 seq. 
treaties amending previous con- 
ventions, 1. 40935 ii. 57, 59, 
64, 66, 70. 
Examples of treaties in Greece :— 
Athens—Argos—E]lis—Man- 
tinea, 1. 4103 li. 57 seq. 
Athens—Boeotian league, i. 
207. 
Athens—Iulis, 1. 205. 
Athens—Naxos, i. 205. 
Athens—Phaselis, i. 1993; il. 
Veh 
Athens—Samos, 1. 205. 
Athens—Selymbria, i. 204. 
Athens—Sparta, i, 4103 ii. 
55 5€9. 
Athens—Sparta, etc.—Ptol- 
emy, ii. 66. 
Athens—Thessaly, ii. 62. 
Byzantium—Bithynia— 
Rhodes, ii. 68. 
Ceos—Aetolia, ii. 71, 359. 
Elea—Heraea, 11. 54 seg. 
Hierapytna—Priansos, i. 207 ; 
ll. 63 seg. 
Hierapytna—Rhodes, ii. 64 


5€Q. 
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Treaties 
Examples in Greece :— 

Lato—Olus, i. 207; ii. 69. 

Messene—Phigalia, i. 206. 

Naupactus — Opuntian Lo- 
crians, il. 62. 

Nicias, peace of, i. 407. 

Oeantheia — Chalaeum, i. 
1945 il. 70, 357 s€9. 

Pharnaces—Eumenes—Ariar- 
thes, ii. 68. 

Rhodes—Achaean league, i. 
207. 

Smyrna—Magnesia, ii. 67. 

Sparta—Argos, 1. 204; il. 59 
5€9., 61 seg. 

Teos—several States, il. 360. 

Treaties, other examples men- 
tioned, ii. 73. 

Examples of treaties in Rome, 

Cth 

Carthage—Macedon, ii. 81. 

Foedus Cassianum, i. 229, 240. 

Hannibal—Philip, i. 394. 

Rome—Aetolians, i. 407 ; ii. 
79- 

Rome—Carthage 
3945 Ul. 74 seg. 

Rome—Carthage (second), ii. 


(first), i. 


76, 364. 
Rome—Carthage (third), ii. 
78. 


Rome—Chios, 1. 208; il. 81. 
Rome—Hernicans, ii. 35. 
Rome—Latin league, ii. 33 
5€9. 
Tribute, imposition of, ii. 241. 
Trophy, erection of, ii, 10, 296 seg. 
Truce, ii. 182. 
conclusion of, i1. 280 seg. 
during festivals, ii. 213, 284 seg., 
393: 
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Truce, 
example of, between Athens and 
Sparta, il. 281 seg. 
for performing obsequies, ii. 279 
Seq. 
hostages in, 1, 404. 
Roman indutiae, ii. 287 seq. 
Tutela, i. 223, 236, 287. 


Usucapio, 1. 234, 236. 


Verbenarius, i. 323 (note). 

Vinculum iuris, i. 114. 

Vindicia (Vindiciae), ii. 320, 364. 

Vis naturae, i. 84. 

Vivicomburium, 1. 358. 

Vota, il. 340. 

Vows and incantations before war, 
11. 340 (see Imprecation, In- 
vocation of the gods). 

Vrata, i. 87. 

War (see the relative 

subjects). 


various 


abnormal condition, ii. 167. 
appeal for milder practices, 11 
213 seq. 
asylum, right of, 11. 271 seq. 
between individuals as well as 
States, i1. 196. 
booty, il. 244 seg. 
burial of the dead, il. 275 seg. 
contraband, ii. 313. 
espionage, il. 299 seg. 
declaration, ii. 197 (see Fetials). 
formalities of, and private law 
procedure, 11. 200 seg. 
when dispensed with, ii. 198 
5€Q. 
efforts to humanize, li. 219 seg. 
enemy person, li. 253 seg. 
enemy property, ll. 234 seg. 
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War, 
indemnity, ii, 69, 80. 
intercourse in time of, 11. 380. 


justice claimed for wars, 11. 178, 
181. 


law of, chief subjects, ii. 179. 

law of, for civilized regular States, 
ll. 195. 

measures short of, il. 349 seg. 
(see Androlepsia, Reprisal). 


neutrality, 11. 303 seg. 
neutralization, ii. 301 seg. 
object of making, 11. 192. 
occupation (occupatio  bellica), 
rights of, 11. 236, 243. 
as to immovable property, ii. 
236. 
as to movable property, il. 237. 
persons protected, ii. 269 seg. 
postliminium, ii. 266 seq. 
practice in general, 
in the east, etc., 11. 203 5¢9. 
in Homeric Greece, ii. 207 
seq. 
in historical Greece, il. 210 
5€Q. 
various relaxations, li. 221 
5€q. 
in Rome, il. 223 seq. 
mitigations, ll. 227 seq. 
restrictions, li. 246 seg. 
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War, 


preliminary procedure, ii. 179, 
3295 340 $9. 
prisoners, treatment of, li, 251 
5eq. 
relaxations (ransom, exchange), 
ll. 257 s€q. 
protests against, il. 173, 178. 
relationships of, legal basis, i, 
II5 seq. 
religion, influence of, ii. 168, 
169 seq, 
safe-conducts, il. 274. 
sanctuary, right of, 11. 273. 
satisfaction first demanded, ii. 
180. 
sponsiones, li. 293. 
suppliants, il. 272. 
things considered inviolable, ii. 
246 seq. 
towns capitulated, ii. 240 seg., 
255. 
towns taken by assault, ii. 239, 
254. 
truce and armistice, ii. 280 s¢q., 
287 seg. 
valid grounds for, il. 182 seg. 


warfare to be legitimate, 11. 193 
5eq. 


Xenia, i. 148 (see E€via, Eevia). 
Xenodikai, i. 193 (see evodixar). 
and the polemarch, i. 197. 
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(The English notes are intended merely as an indication of the subject-matter, 
and not necessarily as precise definitions) 


ayyeXinv édGeiv, to go on an em- 
bassy, 1. 304. 

ayyeXos, messenger, envoy, i. 304- 

ayopd, general assembly, ii. 27. 

ayopatpot, representatives in the 
Delphic amphictyony, ii. 6, 

ddeva, safe-conduct, ii. 274. 

aixpuddwros, prisoner of war, ii. 
25 Te 

akoAovOo., suites of ambassadors, 
ge 7 

duvnoria, amnesty, i. 376. 

dudcxtvovia, amphictyony, il. 3. 

dvdaKpiots, judicial examination, ii. 
150. 

avdpoAniia, seizure of individuals 
by way of retaliation, i, 361 ; 
li. 349 seg. 

avopoAnyuov, the right to adopt 
such forcible measures, ii. 350. 

dvoxati, truce, suspension of arms, 
i370; 

dvridukot, contending parties, il. 
149. 

dvTwpocia, oath of litigants as to 
justice of their respective causes, 
ll, 149. 

arapxy, amapxat, first-fruits (as 
taxes), il. 18. 


ameAevGepos, emancipated slave, i, 
117; 

d7roukia, autonomous colonial settle- 
MENE, i Ey. 

dro.va., ransom, ii. 259. 

amokAntou, council of the Aetolian 
league, 11. 28. 

doX.6es, persons without a country 
or State, 1. 214. 

drépacts, declaration made by 
arbitral tribunal, ii. 138. 

dpioreiov, special reward given to 
soldiers, il. 237. 

apxtGéwpos, head of a sacred em- 
bassy, i. 306. 

apxutperBevTys, head of an em- 
bassy, 1. 306. 

Gpxovres, the junior magistrates, 
il. 379. 

aoTikat dikat, suits between citizens, 
i. 196. 

dotiKov duxacTipiov, court for 
citizens, 1. 196. 

doros, citizen, i. 158. 

dovAia, inviolability of person and 


property, 1. 143, 145, 155, 3553 
il, 271, 274, 357, 362. 

dopaAea, security or protection 
from personal injury, 1.145, 155 
ll E50, 271, 274. 357. 


INDEX OF GREEK TERMS 


aréXeva, immunity from certain 
public burdens, i. 143, 145,155, 
172, 14.5 ll) 302. 

avtokpatopes, plenipotentiaries, 1. 
395: 

avrovopia, autonomy, i. 28 ; ii. 48. 

avtdévopot, in reference to autono- 
mous allies, ii, 17 (note). 

ddavn, goods concealed by the 
captor thereof, li. 361. 


BapBapos, barbarian, i. 127 (note), 
158. 

BodvrAcvpa, legislative proposal, ii. 
2g: 

BovAevrijpiov, council-chamber, 1. 
190. 

BovAy, council, i. 188 ; il. 23, 27. 


yepovoia, senate, ‘council of elders,’ 
eae 

ypdéppara, letters exchanged be- 
tween parties to treaties, 1. 414. 

ypappareds, secretary, ll. 27, 149. 

ypaai, public actions, i. 166. 

ypapi) darpootaciov, criminal pro- 
secution of aliens who fraudu- 


lently got their names entered 
on the register of citizens, i. 162. 


ypadi Eevias, action against metoecs 
for neglecting to get themselves 
enrolled on the register, i. 162. 

ypapi) Tapavopwv, action against 
mover of an_ unconstitutional 
measure, i. 188, 189. 


ypadi) mpodocias, indictment for 
high treason, il. 300. 

ypodets, secretary (in reference to 
an arbitral tribunal), ii. 141. 


Serordarpovia, fear of the gods, ii. 
301. 

Snpeovpyot, principal magistrates in 
certain Greek States, i. 194. 
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Snporotntos, naturalized citizen, 
1. 145, 190, 191. 

Suaypdppara, notes exchanged be- 
tween States, 1. 414. 

Svartytat, arbitrators, i. 166, 171 ; 
li. 185. 

Sudkovos, attendant in embassies, 
i. 304 (note). 

duadAayy, truce; terms of recon- 
ciliation on cessation of hostilities, 
i, 375: 

SiadAaxrnp, SvaddakryHs, arbitra- 
tor, ll. 129, 135. 

SvaAvoes, pacification after ending 
of civil discord, i. 376. 

Sika awd cvpBdrwy, cases tried 
in virtue of special ‘ law-treaties,’ 
i, 130, 100,203) 5, ily 71. 

dixat Sypooiat, public actions, i. 
171. 

Sixac €xxAnrot, cases to be heard 
by a certain court or city, 1. 140 ; 
il. £34,037. 

Sika éupyvor, suits to be decided 
within a month from their com- 
mencement, il. 379. 

Sikac éumopixai, commercial cases, 
i; 201,203, 

Sixae eeorpor, cases referred to the 
courts of a third city, ii. 22, 137. 

Sixac idiac, private actions, i. 171. 

Sikas mpddukot, cases enjoying 
priority in hearing, i. 156. 

Sikae cvpPdrAovar, cases tried in 
virtue of special ‘law-treaties,’ 
1.,199)s 11. 10: 

Suxasoddérns, arbitrator, ii. 135. 


Sixacrds, Suxaorys, judge in an 
arbitral tribunal, i. 195; li. 135. 
Stxkactypiov, arbitral court ap- 
pointed by a third city, il. 135. 
Sixacripiov Kowvdv (see KoLvov 
dixacrypuov). 


Sikn, right, law, trial, etc., 1. 85, go. 
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Sixy Pratwv, action for forcible 
seizure, 11. 352 (note). 

Si6pOwors TOU ovpPorov, renewal 
or revision of a convention, i. 207. 


Soypa, decree, resolution of 
Athenian Federal Council, ii. 23. 

Soxiwacia, judicial examination, 
1. 189. 

Sopvgevos, ransomed prisoner of 
war, 1. 1313 il. 261. 

Sovdos, slave, ii, 251. 


€yKTnos ys Kal oikias, right to 
hold land and houses, i. 141, 
143, 155, 166. 

€6vn, tribes, nationalities, ii. 5. 

€0os, custom, usage, i. 87, 

etkoo77, a five per cent. duty levied 
by the Athenians on their allies’ 
exports and imports in place of 
tribute, ii. 18, 22. 

ethwres, the helots or serfs in Sparta, 
Beriypey 

<ipivn, peace, i. 376. 

etpnvodixa:, declarers of peace, ii. 
316 


> , es ; 
<ipnvorrovot, makers of peace, ii. 316. 


cipnvoptAakes, guardians of peace, 
BURY iy 8 

eicayyeXia, bill of indictment, ii. 
300, 

> lal . . 

€loaywyeis, magistrates who received 
informations and brought cases 
into court, i. 172. 

? , . 

eiopopa, a certain property tax, 
i> 168, 173: 

€xdixyors, €xOuKia, demanding satis- 
faction for an offence, i. 307. 

€x6ukos, envoy sent to demand resti- 
tution, 1. 307. 

3 / . en 

€kexelpia, suspension of hostilities, 
1. 37635 il. 280, 281, 290. 

exkAynoia, name of various Greek 
assemblies, 1i. 23, 27. 
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exkAnrot Sixar (see Sikas ExkAyTOoL), 

exkAnros70A1s (see modus ExKANTOS). 

éxpaptupia, depositions taken out 
of court, il. 150. 

€xorrovoot, those not parties to or 
excluded from treaties, i. 32, 
48, 51. 

eevOepia, freedom, liberty, ii. 48. 

eppavi, goods visibly in the pos- 
session of the captor thereof, 
il, 361. 

évoTroveot, signatories to or States 
included in treaties, i. 32, 48, 51. 

exavopOwous THs eipyvyns (or cvv- 
Onxnys), rectifying or supple- 
menting a previous peace or 
treaty, 1.377. 

exvyapia, right of intermarriage, 
1. 35, 141, 143, 165, 173. 

ex(ypappa, inscription on trophies, 
ll. 296. 

exiOoots, a certain contribution in 
money or kind, i. 168. 

erixAnpos, heiress, i. 192. 

ertpaxia, alliance for defensive pur- 
poses, 1. 143, 378. 

erieAntal Tov éumropiov, commis- 
sioners of the market, i. 196. 


erupegia, freedom of intercourse, 
1, 208. 


érivopia, right of pasturage on the 
public land, i. 166. 


ériokomot, officers despatched by 
Athens to subject confederates 
to superintend their civil affairs, 
it 177. 

exuttdtys, the president of the 
ecclesia, 1. 398. 

erurtoAai, letters exchanged be- 
tween States, i. 414. 


exitpory, award of, or reference to, 
arbitrators, li. 138. 

érupopd, a certain tax imposed by 
Athens on her allies, ii. 18. 
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épvoimroAs, protectress of cities, ii. 
Lge: 

epéotpos, right of appeal ; right of 
reference to a third city, il. 137. 


€peots, submission of a dispute to 
the courts of a third city, 11. 


137. 
€xOpds, enemy, i. 127; ii. 166. 


Zeds Eévios, Zeus the protector of 
strangers, 1. 128. 


700s, custom, usage, i. go. 
Hovxatev, nrvxiav dye, to keep 
quiet, remain neutral, 11. 304. 


GeapoddKor, bewpoddKou, officials who 
received envoys on a sacred mis- 
sion, 1. 314. 

Oeapodoxia, Yewpodoxia, the recep- 
tion by the same, i. 314. 

Géuus, law, right, i. 86, 87, go. 

Ger poGérat, che six junior archons 
who heard cases assigned to no 
special coart, 1. 86 (note), 172, 
ESO) 5) Wt. $79: 

Gecpds, law, ordinance, i. 86. 

Oewpia, sacrzd embassy, i. 306. 

Gewpds, envoy on a sacred embassy, 
10906, 314%. il, 3, 286: 


4epd. xwpa, sacred territory, ii. 6. 
iepoxnpré, :acred herald, ii. 6. 
tepopnvia, epounvia, sacred period 
during festivals when there was 
a cessation of hostilities, ii. 284. 
iepopvy pores, representatives on the 
Amphictyonic Council, ii. 6. 
tepoovAncus, ieporvdAia, sacrilege, 
1. 353, 3585 il. 272. 
iooroAczeia, isopolity, i. 141, 142, 
143, (56, 229, 377; li. 33. 
igotéAea, exemption from certain 


taxes i. 165,173, 1745 
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iroteAcis, domiciled aliens exempt 
from those special taxes usually 
required of that class, i. 145, 173. 


Kataydyvo, halting-places, i. 33. 

kataAvpara, lodgings, guest-cham- 
bers, i. 33, 318. 

kataAvoess, resting-places, i. 33. 

Kataptictp, arbitrator, ii. 135. 

katackory, military espionage, ii. 
299. 

KaTdoKoTOS, a spy, il. 300. 
. : 

Knpvé, herald, i. 305, 306, 307; 
Ie ime 

kXnpovxia, colony whose inhabi- 
tants remained citizens of the 
mother-country, i. 176 (note), 
We 2b PT. 

kAnpovxor, natives of the regions 
where the cleruchi were estab- 
lished, 1. 176. 

KowvodiKuov (KolvodiKkasov), a com- 
mon court for several States, ii. 


359- 


Kowov SukaoTipiov, a common 
tribunal usually set up by 
treaties, 4/207 35 /.. Ga. pak. 
136,362. 


kowvov ovvéedpiov, common council 
of various Greek States, ii. 141. 

kdo 4.0L, magistrates of certain Greek 
cities, 11. 63. 

kooporoXirys, citizen of the world, 
lil. 172 (note). 

Kaos Koévios (EEvios), magistrate 
for foreigners in Crete, i. 195, 
209. 

kpiocs, arbitral award, ii, 138. 

Kpttai, members of certain arbitral 
courts, il, 135. 

KputTyptov, arbitral court appointed 
by a third city, ii, 135. 

koévios (évios), magistrate for 
foreigners in Crete, 1. 195. 
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kvptos, having power or authority, 
e.g. marital, i. 191, 192. 


Aavrea, the Latin /zutia, certain 
furniture supplied to public 
guests and envoys, i. 315. 

Adgdupa, Addupov, spoils taken in 
war, 11. 238. 

Aadvpor@as, officers who had 
charge of the sale of booty, ii. 
238. 

Aeroupyia, certain burdens im- 
posed on domiciled aliens, i. 


150 (note), 167, 173. 


feaptupiat, witnesses, evidence, ii. 
150. 

HeTotKvoy, a special tribute required 
of domiciled aliens, i. 164, 167, 
173. 

Héroxos, domiciled alien, i. 158, 
169, 170. 

petotxopvAag, overseer and guar- 
dian of the domiciled aliens, i. 
150 (note). 

Myrp@ov, a temple at Athens used 
as a depository for State archives, 
1, 190. 

poGakes, 60wves, sons of Spartans 
and helot women, i. 178. 

pottov, the Latin mutuum, loan, i. 


75> 95 (note). 


vatkAnpos, shipowner, master, i. 
201, 202 (note). 


vavTodikat, judges of the commer- 


Kial’ scourts, 1. /97¥ 5 a1. 378, 
379: 
vewdapmders, emancipated helots 


and their children, i. 178, 181. 
/ . . 
vewkopos, a certain sacred official, 
i, 158. 
voptKov, positive, conventional law 
as distinguished from ¢vavxov, 
natural, i. 79. 
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vopipa avOpdmrwv, laws of mankind, 
1. 60, 96. 

vopipa “EAAjvwv, laws of the 
Greeks, 1.952; 8,505) 90.0) am 
178, 195; 271: 

vouos, law, ordinance, inveterate 


custom, i. 86, 90, 374. 

vopos a&ypados, unwritten law, i. 
54, 58. 

voumos yeypappevos, written law, 
1. 54. 

vouos idsos, private law, i. 53. 


vopos Kowvds, common, universal 


law, i. 53, 58. 


&eivos, Sévos, guest-friend, stranger, 
1, 127, 158, 160; 17O2mee 

&evayérou, taking charge of guests, 
1. I51 (note). 

&evnAacia, hostility towards aliens, 
14929 331573 70; 

&evia, hospitality, friendly relation- 
ship between subjects of different 
States, or between a State and 
aliens, 1. 150. 

févia, ‘friendly gifts’ given by a 
host to his foreign guest, i. 315. 

Eevixol dyopavépuor, foreign ‘secre- 
taries of the market, i. 193. 

Eevixdv duxagrypiov, the court for 
hearing cases in which foreigners 
were litigants, 1. 196,197 (note), 
209. 

€evodixa1, magistrates for trying 
disputes in which foreigners 
were involved, 1. 193, 194, 
209. 

Evyypadai, written conticts ; laws 
drawn up by special commis- 
sioners, ii. 18 (note). 

€vpPodai, international conven- 
tions, 1. 198. 


Evppaxot, allies, i, 176. 
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oixuot#s, the leader in founding a 
colony, ll. 123. 

c , 

oporoyta, agreement ; terms of sur- 
render, 1. 375, 414 5 li. 240. 


6udvota, union, alliance, i. 415. 


a , , e 
Opkia Tépvew (reuverv), like the 
Latin ‘foedus ferire,’ to con- 


clude a treaty, i. 395. 
dpkos, oath, i. 391. 


IlavatrwAvov, general council of 
the Aetolian league, ii. 28. 


mavooxeia, inns, i. 133. 
Tavyyvpts, solemn assembly during 
a general festival, ii. 286. 


Tlavedvia, such assembly of the 
Ionian colonies, ii. 2. 


Tapoxy, gifts offered to foreign 
ambassadors, i. 318. 


meOudv (= peTewdy), assessor in a cer- 
tain arbitration, il. 141. 

mepixtioves, surrounding dwellers, 
neighbours, 11. 3. 

mepioukot, non-Spartan inhabitants 
ef Laconia, enjoying civil but 
not political rights, i. 39, 168, 
LASis: Th 9 

miots, good faith, 1. 120, 391. 


mountot, naturalized citizens, i. 190 
(note). 

moAé¢uapxos, the Athenian pole- 
march, who had jurisdiction 
over domiciled aliens, i. 171, 
199, 209. 

mOXe“os akijpuKToS Kal do7roveos, 
heraldless and truceless war, 
il. 210. 

7OAus, city, State, i. 28. 

moXus éxxAnrtos, a third city arbi- 
trating between two others, or a 
city where certain causes were 
to /be tried, 1. 140; 203, 207°; 
li. 22, 64, 71, 134, 135, 136, 
149, 362. 
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woNiras yéver (or pice), natural- 
born citizens, i. 190 (note). 

moXtrat Swped, naturalized citizens, 
i. 190 (note). 

moXureia, citizenship, i. 156, 184. 

moXirns, citizen, i. 158. 

topvoPockos, keeper of a disorderly 
house, i. 163. 

mpéo Pets, envoys, ambassadors, i. 
304, 307. 

mpecBevtys, ambassador, i. 305, 
306. 

mpéo Bus, ambassador, i. 304. 

mpoPovrAevpa, a preliminary decree 
of the Athenian senate which 
became law when passed by the 
assembly, ii. 23. 

mpoo.kia, right to have cases tried 
before others, i. 156. 

mpodocia, treachery, treason, ii. 300. 

mpodorys, traitor, ii. 300. 

mpoedpia, right to occupy front seats 
at public games, etc., 1. 143. 

mpopovreia, privilege of consulting 
an oracle before others, i. 156. 

mpogevyntys, intermediary between 
vendor and purchaser, i. 153. 

mpogevia, compact of friendship 
between a State and a foreigner, 
it 73 

mpogevot, public ‘guests’ of a State, 
acting, in a sense, as consuls, 
I. 1459 1495 153 173: 

Tpotpatwp, one who negotiates a 
sale in his own name, i. 153. 

mpooodos, right to appear before 
the pe assembly, i. 156, 172. 

mpoorarys, patron of the domiciled 
aliens; 1.. 146, 152, 153, 156, 
1060,, 162, 163, 164, 175, 177. 

mrToAtmopOos, destroyer of cities, 
epithet of Ares, ii. 171. 

muAayopat, delegates on the Am- 
phictyonic Council, ii. 6. 
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muppopos, Lacedaemonian priest 
who carried before the armies 
the sacrificial fire at the time of 
an engagement with the enemy, 
il. 270s 

mwAdynrns, ‘seller,’ officer in Epi- 
damnus who regulated commer- 
cial transactions between his 
countrymen and the Illyrians, 
1, 128. 


pytpa, ordinance, ¢.g. of Lycurgus, 
i. 86. 


ptovov, ptova, booty, plunder; that 
which is seized as a pledge, or 
by way of reprisals, 1. 141, 198 ; 
il, 353. 


oxadnpopot, domiciled aliens carry- 
ing for their patrons certain 
vessels in the Panathenaic pro- 
cessions, 1. 170. 

ok.adnpopot, daughters of domi- 
ciled aliens carrying parasols over 
the heads of Athenian women, 
ot 70. 

o7ovoat, treaty, truce, 137 Os 87.75 
202,.392°5 i. 260. 


o7ovoy, drink-offering, libation, 1. 


392. 

orovoopépos, one who brings pro- 
posals for a treaty of peace, one 
who proclaims the sacred truce ; 
also, a term representing the 
Latin fetialis, i. 304 (note) ; i. 
316. 

ot7nAa, slabs inscribed with records 
of decrees, treaties, etc., 1. 414. 


oTpatnyol, commanders, ministers 
of war ; also, chief magistrates of 
certain Greek States, i. 1963 11. 
27. 

ovyypapy, contract, i. 132, 202 ; 
li. 149. 

ovykAytos, general assembly of 
certain Greek leagues, 11. 27. 
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ovAa, cvAa, measures of reprisal, 1. 
141, 1985 il. 70, 349, 353, 364. 
cipBacis, ourpBarnpios Adyos, 
overtures in the conclusion of 
treaties, 1. 413. 
cipPora, cipPBorov, international 
convention, 1. 133, 139, 198, 
203, 209, 322, 3783 il. 71, 137- 
(cvpBord and oupBodrx are 
sometimes used in inscriptions, 
378 (note).) 
ae alliance both for offensive 
and pees purposes, i. 143, 


377, 3783 i. 33. 
oLPpaXot, slies li, 16. 


ocuproXiteia, a league of several 
States interchanging civic rights, 
l. 144, 377: 

ovvokot, advocates, 1. 152 ; il. 138. 

ouvedpiov, general assembly, espe- 
cially of members of an alliance 
or a league, ii. 27. 

oivedpos, ambassador sent to a con- 
ae as a select commissioner, 

Boge uaseals 201s 

TV YOpOL, PGs sent as advo- 
cates in arbitral causes, 11. 138, 
149. 

cvvGec.s, cvvOeriat, contract, con- 
vention, 1. 375. 

ovvOéwpos, colleague of envoy on 
a sacred mission, 1. 306. 


ovvOykn, contract, treaty, conven- 
tion, 1. 375, 376, 378. 

CVvVOiKiCLS, TVVOLKLO[LOS, association 
ofsmall village communities, i. 29. 

otvragis, covenant, contract ; con- 
tribution of allies, 1.3753 il. 22. 

ctoTnua Tov pytiuAiwv, Greek 
name for the college of fetials, 
il, 225; 


odpayis, seal, i. 132, 397- 


tpiwBorov, three obols, i.e. half a 
drachma, i. 167. 
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TpOmatov, trophy erected on or near 
field of battle by the victorious 
belligerent, ii. 296. 

tpory, defeat in the field, ii. 296, 
207. 

Tpodrpot, foster-children, i, 182. 


vdpraddpor, the wives of domiciled 
aliens carrying pitchers in certain 
festive processions for the wives 
of their patrons, i. 170. 

bayKoot, subject allies, i. 176; i1. 
KO, 17. 

vroteXeis Popov, said of allies sub- 
ject to taxation, il. 17. 


gntidres, gitidror, pytidAror, 
etc., the Roman /etiales, ii. 
216. 
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fovos axovovos, involuntary homi- 
cides i) 72: 
/ > , . 

govos €k mpovotas, wilful murder, 
iy 72. 

fdpos, tax paid by Athenian allies, 
ie 1G.) Zt: 

dpatpa, ppatpy, a subdivision of 
the dvAyH, i. 122. 

gvAdy, class, tribe, or division in 
Athens, i. 122. 


fvovkov dixaiov, natural law, 1.79, 
80. 


Xopnyia, the equipping of a chorus 
imposed on domiciled aliens, i. 


167. 


Yjpurpa, a measure passed or rati- 
fied by the Athenian ecclesia, i, 


205, 414. 
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